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PREFACE
In recent years, Malawi and surrounding countries have seen a sharp increase in attacks on persons
with albinism. People with albinism are literally being hunted down and killed in order to have their
body parts used for ritualistic purposes. Most of these attacks have resulted in the death of many people
with albinism. These attacks in Malawi have become so pervasive and severe that the UN Independent
Expert on the Rights of Persons with albinism, Ms. Ikponwosa Ero, has warned that if nothing urgent
and decisive is done to halt the attacks, persons with albinism in Malawi risk becoming extinct in a few
years. Like many other stakeholders, therefore, the UN Independent Expert has called upon the
Government of Malawi to take strong and sufficient measures to stop the attacks and guarantee the
liberty and security of persons with albinism in the country.
The Malawi Government is deeply troubled by the attacks on persons with albinism and is completely
committed to ensuring that this problem is eradicated in the country. His Excellency the President,
Professor Arthur Peter Mutharika has expressed his commitment, both as Head of State and Head of
Government, to ensure that strong measures are taken by Government to put these senseless attacks to
a stop.
The Government of Malawi is mindful of its constitutional and international law obligations towards
people with albinism to take practical measures to ensure the protection of their liberty, personal
security and dignity. One of the measures that the Government is taking to address the problem is to
investigate, arrest and prosecute perpetrators of such attacks through the judicial process. This
Handbook has been compiled with the purpose of analysing, simplifying and compiling together all
offences in the laws of Malawi that might be useful in responding to attacks against persons with
albinism through the court process.
The handbook brings together relevant provisions from the Penal Code, the Anatomy Act, the Child
Care, Protection and Justice Act, the Trafficking in Persons Act, and the Witchcraft Act, and provides
guidance on the correct use of these offences by investigators, Prosecutors and Magistrates.
The handbook highlights already decided court cases (precedents) in Malawi and elsewhere, as well as
rd
the recent Practice Direction issued by the Chief Justice of 3 May 2016 on handling cases involving
attacks on persons with albinism. The handbook seeks to strengthen the legal response to crimes
against person with albinism, by bringing together all applicable charges that can be filed and to
contribute to raising awareness of the available legal provisions that can be used in the response to
attacks on persons with albinism.
The handbook contains sample charges that prosecutors can adapt for their daily use in this category of
cases. The Handbook also highlights some useful guidelines that should be followed by investigators,
prosecutors and magistrates in dealing with offences generally, and in particular offences concerning
persons with albinism.
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Solicitor General and Secretary for Justice
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Part I
1. INTRODUCTION
1.1 Albinism is a rare, non-contagious, genetically inherited condition which results in a lack of

pigmentation (melanin) in the hair, skin and eyes, causing vulnerability to the sun and bright light.
Such vulnerability renders many persons with albinism prone to skin cancer and visual
impairments. The present state of medical science presents no cure for this condition. The condition
is found in both genders and all races and ethnicities around the world, including in Malawi.
1.2 The Office of the United Nations High Commissioner for Human Rights (OHCHR) has stressed

that the term “persons with albinism” refers to person before it mentions the condition and is
preferred to the term “albino”, which is often used in a derogatory way. The OHCHR has observed,
in this regard, that:
In most parts of the world, there are deep and persistent negative
stereotypes and prejudices against persons with certain conditions and
differences. These attitudes determine who is considered to be a person
with a disability and perpetuate the negative image of persons with
disabilities. The language used to refer to persons with disabilities
plays a significant role in creating and maintaining negative
stereotypes.
1.3 The OHCHR estimates the global demographic prevalence of albinism within the range 1/5,000 –

1/15,000, and mentions that according to the World Health Organisation (WHO), “the estimated
prevalence of albinism suggests the existence of tens of thousands of people living with albinism in
Africa.”

1.4 The OHCHR notes that in some communities, erroneous beliefs and myths, heavily influenced by

superstition, have put the security and lives of persons with albinism at constant risk, and these
beliefs and myths, which are believed to be centuries old, “are present in cultural attitudes and
practices around the world.” The OHCHR has outlined a number of these superstitious beliefs and
myths. These superstitious beliefs, which are non-exhaustive, include:
(a) That persons with albinism are mysterious and that they simply vanish (they do not die);
(b) That persons with albinism are a source of money;
(c) That persons with albinism are sorcerers or that they suffer from a curse;
(d) That contact with persons with albinism may bring bad luck, sickness or death;
(e) That sexual intercourse with a woman or a girl with albinism can cure HIV/AIDS;
(f) That the sacrifice of persons with albinism can appease “gods” or ancestral spirits;
(g) That pulling out the hair of a person with albinism brings good luck;
(h) That fishermen weave the hair of persons with albinism into their nets to improve their

catches.
1.5 Muthee Thuku has poignantly observed that “[t]he murders, amputations and trafficking in body

parts of persons with albinism in parts of East and southern Africa is an affront to the dignity and
sanctity of the human body as guaranteed under international human rights law.”

1.6 Persons with albinism are, according to international human rights law, persons with disabilities.

According to the Preamble to the Convention on the Rights of Persons with Disabilities (CRPD):
Disability results from the interaction between persons with impairments
and attitudinal and environmental barriers that hinders their full and
effective participation in society on an equal basis with others.
1.7 It has thus been said that “this inclusion of the sociological aspects of disabilities gives room for

albinism to be included beyond merely the visual and dermatological handicap.” According to the
Office of the UN High Commissioner for Human Rights,
The explicit reference to the barriers that are external to the subject as
constituting factors of disability represents an important step away from
notions that equated disability to the existence of functional limitations.
1.8 Similarly, Section 2 of the Disability Act, 2012 is couched in broad terms that encompass the

condition of persons with albinism. It provides that:
“disability" means a long-term physical, mental, intellectual or sensory
impairment, which, in interaction with various barriers, may hinder the
full and effective participation in society of a person on equal basis with
other persons
1.9 The dermatological and visual conditions brought about by albinism clearly qualify albinism as a

sensory condition. According to Section 2 of the Disability Act “impairment" means any loss or
limitation of psychological, physiological or anatomical structure or function. Albinism therefore,
in terms of the Disability Act, is a sensory impairment as it limits some physiological functions of
the human body such as sight; or the anatomical structure of the body in the form of the skin. The
distinct conclusion that one draws from these provisions, therefore, is that albinism constitutes
disability both within the meaning of the CRPD and the Disability Act.
1.10 Article 2 of the CRPD defines discrimination on the basis of disability as:

any distinction, exclusion or restriction on the basis of disability which

has the purpose or effect of impairing or nullifying the recognition,
enjoyment or exercise, on an equal basis with others, of all human rights
and fundamental freedoms in the political, economic, social, cultural,
civil or any other field. It includes all forms of discrimination, including
denial of reasonable accommodation.
1.11 Four principles undergird discourse on the rights of persons with disabilities. These are equality,

autonomy, participation, and solidarity. It has been said that:
[a human rights perspective on disability] is inspired by the values that
underpin human rights: the inestimable dignity of each and every human
being, the concept of autonomy or self-determination that demands that
the person be placed at the centre of all decisions affecting him/her, the
inherent equality of all regardless of difference, and the ethic of solidarity
that requires society to sustain the freedom of the person with appropriate
social supports.

1.12 Thus, when decisions are being taken in the course of legal process, whether this be investigative,

prosecutorial or judicial, these broad and paramount principles must be given effect as appropriate.
1.13 According to Article 4(1)(b) of the CRPD, the State in Malawi has undertaken to take all

appropriate measures, including legislation, to modify or abolish existing laws, regulations,
customs and practices that constitute discrimination against persons with disabilities.
1.14 A recent Report by Amnesty International (AI) states that in Malawi, attacks on persons with

albinism have been on the rise. AI observes that persons with albinism in Malawi “are being hunted
for their bones and body parts, and the perpetrators are going unpunished.” AI observes that
“Superstitions and mistaken beliefs have led to people abducting, mutilating and ritualistically
killing people with albinism to get their bones and body parts, which are believed to bring riches.
This has been the main basis underpinning all recent recorded violent attacks, and societal attitudes
about albinism are not changing.” AI further states that “The few perpetrators who have been
arrested have either been acquitted or given light sentences considering the crimes committed.” AI
rues the “lack of proper protection from Government bodies and the Police” that, in its assessment,
has led to vigilante murders in response to the abductions. For instance, AI has noted that in early
March, 2016, a mob in Nsanje burned to death seven men who had allegedly been found with the
bones of a person with albinism. AI correctly observes that such vigilante violence is no response
to any crime; and that it highlights the need for the Government to step in and take urgent and
concrete measures to halt the spate of attacks against persons with albinism.
1.15 The United Nations Independent Expert on the rights of persons with albinism, Ikponwosa Ero,

has also recently warned that the atrocities faced by persons with albinism in Malawi render them
“an endangered people group facing a risk of systemic extinction over time if nothing is done.” She
has poignantly observed that “Persons with albinism, and parents of children with albinism,
constantly live in fear of attack. Many do not sleep peacefully and have deliberately restricted their
movement to the necessary minimum.” She highlights the gravity and urgency of the threat faced
by people with albinism, stating that “Given the relatively small population size of people with
albinism in Malawi - reported to be a little less than ten thousand - attacks against a few of them
constitutes a danger to all of them.” Ms. Ero also made a very important observation in respect of
the ethics of methodology when dealing with special people groups, stressing the principle of
“nothing about us without us”, which, she said, includes the involvement of organizations of
persons with albinism at every step, where the process cannot be led directly by them.
1.16 In view of these circumstances, persons with albinism in Malawi may collectively be described as

victims of crime. The UN Declaration of Basic Principles of Justice for Victims of Crime and
Abuse of Powerdescribes victims of crime as:

persons who, individually or collectively, have suffered harm, including
physical or mental injury, emotional suffering, economic loss or
substantial impairment of their fundamental rights, through acts or
omissions that are in violation of criminal laws operative within Member
States, including those laws proscribing criminal abuse of power.
1.17 According to the UN Declaration of Basic Principles of Justice for Victims of Crime and Abuse of

Power, a person is regarded as a victim of crime:
regardless of whether the perpetrator is identified, apprehended,
prosecuted or convicted and regardless of the familial relationship
between the perpetrator and the victim. The term "victim" also includes,
where appropriate, the immediate family or dependants of the direct
victim and persons who have suffered harm in intervening to assist
victims in distress or to prevent victimization.
1.18 Further, according to the Declaration:

Victims should be treated with compassion and respect for their dignity.
They are entitled to access to the mechanisms of justice and to prompt
redress, as provided for by national legislation, for the harm that they
have suffered.
1.19 In addition, the Declaration provides that:

Judicial and administrative mechanisms should be established and
strengthened where necessary to enable victims to obtain redress through
formal or informal procedures that are expeditious, fair, inexpensive and
accessible. Victims should be informed of their rights in seeking redress
through such mechanisms.
1.20 These provisions from the UN Declaration of Basic Principles of Justice for Victims of Crime and

Abuse of Power speak to the importance to treat persons with albinism as victims of crime in the
present state of affairs in Malawi, considering their vulnerability to attacks in the current social
environment. Their vulnerable status entitles them to the special measures of treatment spelt out in
the Declaration. State institutions should take heed to the call for judicial and administrative
mechanisms to be strengthened and the need to ensure that persons with albinism obtain redress
through procedures in the justice system that are expeditious, fair, inexpensive and accessible in
respect to crimes perpetrated against them.
1.21 In addition to the UN Declaration of Basic Principles of Justice for Victims of Crime and Abuse of

Power which is a non-legally binding (soft law) instrument, a number of binding international
treaties, such as the International Covenant on Civil and Political Rights; the International
Covenant on Economic, Social and Cultural Rights; and the Convention on the Rights of the Child,
and the Convention on the Elimination of All Forms of Racial Discrimination, among others have
general provisions which uphold the right to equality, including the principle of non-discrimination,
and the right to human dignity and integrity of the person, among others, and these can be used to
further the rights of persons with albinism.
1.22 In particular, the Convention on the Rights of Persons with Disabilities (CRPD) is of especial

relevance to persons with albinism. For instance, Kelly Allen astutely states that:
The CRPD would recognize albinism as a disability due to “attitudinal
barriers,” thus granting recognition of impairments outside of the medical

diagnosis. In addition to more explicit rights against discrimination than
those outlined by the UDHR, persons with albinism could benefit from
Article 8 of the CRPD, which charges the state with responsibility for
“awareness-raising.” States are also expected to take steps to “prevent
concealment, abandonment, neglect and segregation of children with
disabilities,” one of which is to provide information and support to the
children and their families.
1.23 Malawian State authorities have recently taken more decisive steps that in essence give effect to

the CRPD and the UN Declaration of Basic Principles of Justice for Victims of Crime and Abuse of
Power in so far as these relate to persons with disabilities, and in particular, persons with albinism.
1.24 In 2012, Parliament adopted the Disability Act (Act No. 8 of 2012) which, among other things,

aims at equalizing opportunities for persons with disabilities through the promotion and protection
of their rights. The Act creates various offences relating to unfair discrimination against persons
with disabilities, including persons with albinism. However, whilst the passing of the Disability
Act, 2012 was a significant and positive step in the direction of advancing the rights of persons
with disabilities including persons with albinism, until recently, there had been no law specifically
intended to protect persons with albinism from criminal attacks.
1.25 In June 2016, Private Members Bill No. 2 of 2016 was passed by Parliament with the aim of

amending the Anatomy Act (Cap 34:03) in order to broaden the offences of removal and
unauthorised possession of human tissue and to enhance the penalties for the offences under the
Anatomy Act. Specifically, the Bill effected an amendment to Section 16 of the Act [prohibiting the
sale or buying of a dead body or tissue extracted from such body], which previously provided a
penalty of a fine of fifteen thousand Kwacha and imprisonment for ten years, by enhancing the
punishment to a maximum of life imprisonment. The Bill also effected an amendment to Section
18, which deals with, among other things, possession of a body of a deceased person or human
tissue; by enhancing the penalty from a fine of five thousand Kwacha and to imprisonment for a
period of three years, to life imprisonment without the option of a fine.
1.26 In July 2016, Penal Code (Amendment) Act, passed under Bill No. 28 of 2016, was passed by

Parliament, with the aim of introducing new provisions in the Penal Code that will provide specific
protection and reasonable accommodation for persons with disabilities as one way of providing a
more comprehensive response to the problems faced by persons with disabilities in Malawi. The
Attorney General’s Memorandum under the Bill states clearly that the Bill was necessitated by the
surge in the cases relating to murder, grievous bodily harm, sexual assault and other types of harm
occasioned on persons with various types of disability especially persons with albinism. The Bill
therefore sought to amend the Penal Code in order to strengthen penalties relating to the tampering
of gravesites of persons with albinism, possession of human tissue (which includes bones)
unlawfully extracted from persons with albinism.
1.27 In Penal Code (Amendment) Bill, Bill No. 28 of 2016, the Attorney General noted, correctly, that

prior to the passing of the Bill, the legislative framework for dealing with the targeted harm
directed towards persons with disability such as albinism was broad and heavily relied on general
criminal law scattered in several statutes including the Anatomy Act; the Penal Code; the Child
Care, Protection and Justice Act; and the Trafficking in Persons Act. The Attorney General
however noted that there were some gaps that needed legislative filling. The result of such gaps
was that prosecutors were having difficulties drafting charges against accused persons where the
nature of the cases were novel and did not fit into the existing scheme of the law. The Attorney
General observed that this resulted in frequent use of the Anatomy Act, although the provisions
under the Anatomy Act were primarily intended to deal with matters connected with issues of
medical research, training and public health. The Bill therefore, which was passed by Parliament,
introduced amendments to the Penal Code by introducing general offences relating to trespassing at
graveyards, exhumation of human corpses and extraction of human tissue; as well as criminalizing
the unlawful possession or transacting in human corpses or tissue.

1.28 The challenges presented by offences targeted at persons with disabilities, particularly persons
rd

with albinism, have also attracted the attention of the Chief Justice of Malawi who, on 3 May
2016, issued Practice Direction No. 1 of 2016: Handling of Cases Concerning Persons with
Albinism by Magistrates. The Practice Direction was issued under Section 364A of the Criminal
Procedure and Evidence Code and Sections 59 and 67 of the Courts Act. The Practice Direction
directed that owing to the divergent approach and considerations by Magistrate Courts in handling
and determining cases concerning persons with albinism, all cases in that category should be
handled by Chief Resident Magistrates, Principal Resident Magistrates and Senior Resident
Magistrates only. The Chief Justice stated that the Practice Direction was intended to facilitate
speedy disposal of the cases as well as ensure consistency in the manner in which such cases are
managed and dealt with.
1.29 A nascent jurisprudence on this category of cases, largely dealt with in the Magistrate Courts, is

emerging and this will be highlighted in this Handbook. In what so far seems to be the lone
decision concluded in the High Court in this category of offences, the Court took a drastic approach
in the case of The State v Sam Kaumba where Madise J sentenced to life (maximum penalty) an
accused person who was convicted of an attempt to murder a person with albinism.
1.30 However, although strides have been made in seeking to address the challenges presented by the

surge in the criminal attacks on persons with albinism, as shown above, the novelty of the cases for
most investigators and prosecutors means that they still have difficulties isolating and identifying
the elements of the offences and drafting of charges against the perpetrators, among other things.
Similarly, Magistrates are still grappling with the best way to deal with such cases. For instance,
there have been instances where accused persons have been charged, tried and convicted of the
offence of conspiracy to murder and duly sentenced therefor, and then referred to the High Court
for trial on the substantive murder count. The law however is very clear that a person who has been
charged with conspiracy cannot also be charged with the principal offence and vice versa under
Malawian law. Whilst clearly the aim of the Magistrate was to ensure that (1) the case was dealt
with swiftly and (2) the accused person was to be severely punished for the offences he committed;
the result of the approach the Court took is that a person who murdered a person with albinism will
essentially only be held legally responsible for a lesser offence based on a legal technicality.
1.31 Such instances therefore underscore the need for developing a well articulated Handbook that will

guide investigators, prosecutors and Magistrates in handling cases of persons with albinism.

2. OVERARCHING

OBJECT OF THE HANDBOOK

2.1 The main objective of this Handbook is to analyse, simplify and compile various offences in the
laws of Malawi that might be useful in responding to attacks against persons with albinism.
3. SCOPE

OF THE HANDBOOK

3.1 The Handbook brings together relevant provisions from the Penal Code, the Anatomy Act, the
Child Care, Protection and Justice Act, the Disability Act, the Trafficking in Persons Act, the
Witchcraft Act and provides guidance on the correct use of the penal provisions under these
Statutes as they relate to persons with albinism. The Handbook also highlights jurisprudence in
Malawi and elsewhere, as well as the Practice Direction issued by the Chief Justice on handling
of cases involving attacks on persons with albinism.
3.2 The Handbook seeks to serve as a tool to strengthen the legal response to crimes against persons
with albinism, by highlighting all applicable charges that can be filed against perpetrators of
offences targeted at or directly related to persons with albinism. The Handbook also seeks to
contribute towards raising awareness of the available legal provisions that can be used in the
response to attacks on persons with albinism.
4. METHODOLOGY
4.1 The Handbook provides a global, regional and national review of relevant available documentation

to address the genuine review needs of investigators, prosecutors and magistrates in dealing
with offences concerning persons with albinism. The Handbook has been developed
collaboratively with participation of the Ministry of Justice and Constitutional Affairs, the
Department of Disability, the Judiciary, the Malawi Human Rights Commission, the Malawi
Police Service, the Association of Persons with Albinism in Malawi (APAM), FEDOMA, and
the UN Family.
4.2 The consultation process included Key Informant Interviews, Focus Group Discussions and a

consultative validation workshop drawing the participation of all major stakeholders in the
protection of the rights of persons with albinism in Malawi.

4.3 Tables showing the number of Key Informant Interviews, Focus Group Discussions and participants

at the Validation Workshop are attached to the Handbook as Annexes IV, V and VI respectively.

Part II
OVERVIEW OF PENAL PROVISIONS UNDER
VARIOUS STATUTES RELATING TO OFFENCES
AGAINST PERSONS WITH ALBINISM
PRELUDE: SOME IMPORTANT ASPECTS OF CRIMINAL LAW, EVIDENCE
AND PROCEDURE
In this Part, the Handbook identifies the various offences under various statutes that law enforcement
agencies can use in order to address the problem of attacks on persons with albinism. The Part proceeds

to provide guidance on how investigators and prosecutors may frame the relevant charges against
persons accused of such offences. Before proceeding to the specific offences, a few key concepts on
the general criminal law and procedure are discussed below as a reminder to investigators, prosecutors
and Magistrates on what not to forget in the criminal investigative process; prosecution and/or trial
process.
A. ACTUS REUS AND MENS REA
(a) In order for a person to be found guilty of having committed a crime, the general principle under
criminal law is that two elements must be proved. These are the actus reus, which is a Latin term
for a guilty act; and the mens rea which is a Latin term for a guilty mind. What this split between
actus reus and mens rea shows is that in order “to be guilty of an offence, an accused must not only
have behaved in a particular way, but must also usually have had a particular mental attitude to that
behaviour. The exception to this rule is a small group of offences known as crimes of strict
liability.”
th

(b) Catherine Elliott & Frances Quinn, in their book Criminal Law, 9 Edition have attempted some
good definitions of the terms actus reus and mens rea. They state that:
An actus reus can consist of more than just an act, it comprises all the
elements of the offence other than the state of mind of the defendant.
Depending on the offence, this may include the circumstances in which it
was committed, and/or the consequences of what was done. For example,
the crime of rape requires unlawful sexual intercourse by a man with a
person without their consent. The lack of consent is a surrounding
circumstance which exists independently of the accused’s act. Similarly,
the same act may be part of the actus reus of different crimes, depending
on its consequences. Stabbing someone, for example, may form the actus
reus of murder if the victim dies, or of causing grievous bodily harm
(GBH) if the victim survives; the accused’s behaviour is the same in both
cases, but the consequences of it dictate whether the actus reus of murder
or GBH has been committed.
(c) In terms of mens rea, they state that:
Mens rea is the Latin for ‘guilty mind’ and traditionally refers to the state
of mind of the person committing the crime. The required mens rea
varies depending on the offence, but there are two main states of mind
which separately or together can constitute the necessary mens rea of a
criminal offence: intention and recklessness. When discussing mens rea,
we often refer to the difference between subjective and objective tests.
Put simply, a subjective test involves looking at what the actual
defendant was thinking (or, in practice, what the magistrates or jury
believe the defendant was thinking), whereas an objective test considers
what a reasonable person would have thought in the defendant’s position.
The courts today are showing a strong preference for subjective tests for
mens rea.
(d) The isolation of specific elements of each offence and their categorization as either the actus reus
and the mens rea is a consistent feature in this handbook.
B. CHARGES WHEN PROVISION CREATING THE OFFENCE HAS SEVERAL
SUBSECTIONS
(a) In many cases, a charge brought against a particular accused person is founded on a specific sub-

section under a section in a statute. Many investigators and prosecutors take the approach of simply
stating the broad section without specifying the applicable sub-section. This is inappropriate and it
calls for a general statement on the proper way of framing a charge when the provision creating the
offence has several subsections. This matter was addressed by Makuta Ag. J (as he then was) in the
case of Lungu v Republic, where he said:
The charges do not specify under which sub-section the accused is being
charged. I would like to point out that where a section contains several
sub-sections the charge should specify which sub-section is applicable.
(b) This is an approach that should be adopted by investigators and prosecutors wherever a section
creating an offence has several sub-sections.
C. NO UNNECESSARY MULTIPLICITY OF CHARGES
(a) Another principle of fairness during the trial process, starting from the investigative stage, is to
avoid as far as possible charging an accused person on a multiplicity of counts, especially where
these relate to the same event. In R v Harris, Edmund-Davies LJ stated that:
It does not seem to this Court right or desirable that one incident should
be made the subject matter of distinct charges, so that hereafter it may
appear to those not familiar with the circumstances that two entirely
separate offences were committed. Were this to be permitted generally, a
single offence could frequently give rise to a multiplicity of charges and
great unfairness could ensue.
(b) This passage was adopted with approval in the Malawian case of The State v Kambalame. Kapanda
J (as he then was) stated at page 404 that:
Further, in R v Staton [1983] Crim. L.R 190 it was rightly observed that
the shorter and more direct the indictments, the better and swifter the
process of justice. It is observed that in the instant case the prosecution
has charged the defendant twice on the same facts. That is under both
sections 24 and 25 of the CPA in relation to [the] first four counts. With
regard to counts five and six the prosecution has, on the same set of facts
and under the same section 29(1)(a) of the CPA, charged the defendant
twice…charging the defendant under both sections 24 and 25 of the CPA,
on the same facts, gives the strong impression that the prosecution is not
sure as to which offence the accused committed. In point of fact, one
would think that they have done this and then they come to court in the
hope that the accused will somehow trip himself in the wide net cast by
the charging legislation and get caught on at least one offence. That is
bad prosecuting practice that should not be encouraged. As a matter of
fact, if what the prosecution has done is allowed then there is going to be
unfairness of these proceedings thereby flying in the face of the
provisions of section 42(2)(f) of the Republic of Malawi Constitution.
The said section 42(2)(f) of the Constitution guarantees fair trial to
suspects.
(c) The general standard is that in a complicated case where multiple counts under a charge are
merited, even where they do not relate to the same event, such counts should not exceed six.
(d) These are important principles that investigators and prosecutors should bear in mind when framing
charges in offences concerning persons with albinism in order to avoid the prospect of such cases
being dismissed on technicalities.

D. BURDEN AND STANDARD OF PROOF
(a) Another point that should be borne in mind is the burden and standard of proof. The general law is
that the burden of proof to prove the commission of the offence lies squarely on the prosecution and
the prosecution much prove each and every element of the offence. The standard of proof is proof
beyond reasonable doubt. Therefore, even when investigating, investigators should bear in mind
these elements and standard of proof so that sufficient evidence is gathered to prove the case
beyond reasonable doubt. This standard of proof was well articulated in the famous statement of
Viscount Sankey, LC, in Woolmington v DPP, where he stated that:
Throughout the web of the English Criminal Law one golden thread is
always to be seen, that it is the duty of the prosecution to prove the
prisoner's guilt subject to what I have already said as to the defence of
insanity and subject also to any statutory exception. If, at the end of and
on the whole of the case, there is a reasonable doubt, created by the
evidence given by either the prosecution or the prisoner…the prosecution
has not made out the case and the prisoner is entitled to an acquittal. No
matter what the charge or where the trial, the principle that the
prosecution must prove the guilt of the prisoner is part of the common
law of England and no attempt to whittle it down can be entertained.
(b) The standard of proof in criminal matters, expressed in Woolmington v DPP above, is codified in
section 188(1)(b) of the Criminal Procedure and Evidence Code (CP & EC) which provides that:
Where a person is accused of an offence… the accused shall be entitled
to be acquitted of the offence with which he is charged if the court is
satisfied that the evidence given by either the prosecution or the defence
creates a reasonable doubt as to the guilt of the accused in respect of that
offence.
E. LEGAL BURDEN AND EVIDENTIAL BURDEN
(a) When considering the issue of burden of proof, prosecutors and courts must bear in mind the
distinction between the evidential burden and the legal burden of proof.
(b) The evidential burden can be understood at two levels. First, this is the burden that the prosecution
must discharge in order to satisfy a court that there is enough evidence to warrant the trial against
the accused person to proceed, and that the accused person be called to make a defence if he/she so
wishes. Put differently, this is the burden to raise a prima facie case. Secondly, the evidential
burden is the burden to prove a particular issue raised by either the prosecution or the defence,
based on the fundamental evidential principle that the party/person who alleges must prove. So for
instance, where an accused person raises a defence, he/she has an evidential burden to prove the
defence although this is on a lower standard of a balance of probabilities.
(c) The legal burden of proof is the overall burden of proof. It is the burden of convincing the court of
the guilt of the accused person based on all the evidence that has been given, and the law
applicable. Whether an accused person is convicted or not is ultimately based on whether the legal
burden of proof has been discharged. This is the burden that never shifts to the defence which
Viscount Sankey, LC dealt with in Woolmington v DPP as referenced above.
F. OTHER IMPORTANT STATUTES ON EVIDENCE
(a) It is important for investigators, prosecutors and magistrates to bear in mind that there are various
statutes, in addition to the Criminal Procedure and Evidence Code and the Criminal Procedure and
Evidence (Documentary Evidence) Rules; which may have to be consulted when gathering or
presenting evidence for admission and use in a court of law. These include the following:

i. Evidence by Commissions Act, Cap. 4:03
The purpose of this Act is made clear in the Long Title to the Act which provides that it is:
An Act to provide for the taking of evidence within or without Malawi in
relation to proceedings pending before courts within or without Malawi,
for the ascertainment of foreign laws, and for other purposes connected
therewith.
Section 3 of the evidence by Commission Act provides that:
Where in any criminal proceedings in Malawi an order for the
examination of any witness, who is to be found outside the jurisdiction of
the Malawi courts, has been made, and a commission, order or other
request for the examination of such witness has been addressed to a court
of competent jurisdiction in the country in which such witness is to be
found, such court or the chief judge thereof may nominate any judge or
magistrate or other judicial officer within the jurisdiction of such court to
take the examination of such witness and any deposition or examination
so taken shall be admissible in evidence to the same extent as if it had
been taken by or before the court to which the said commission, order or
other request was addressed.

Further, Section 4 of the Evidence by Commissions Act states that:
Whenever, in pursuance of sections 2 and 3 any person is examined
outside Malawi, such person may be examined on oath, affirmation or
otherwise in accordance with the law in force in the place where the
examination is taken, and any deposition or examination so taken shall be
as effectual for all purposes as if the witness had been so examined
before the court in Malawi ordering the examination.
This Act would prove to be of crucial importance bearing in mind that some offences concerning
persons with albinism may be committed partly within and partly outside the country, in terms of
Section 5 of the Penal Code, and some witnesses based in another country might need to make
depositions or otherwise provide written evidence. Such evidence would be taken in accordance with
this Act.
ii. Authentication of Documents Act, Cap 4:06
The Evidence by Commissions Act has to be read together with the Authentication of Documents Act
which, according to the Long Title of the Act, is “An Act providing for the Authentication of
Documents for use both in and outside Malawi and for Matters Connected therewith.” According to
Section 2 of the Act, to “authenticate” in relation to a document “means to certify the authenticity of
the signature thereon, the capacity in which the person signing the document has acted and, where
appropriate, the identity of the seal or stamp which the document bears.”
Thus where, for instance, there is no Certificate of diplomatic representative for purposes of
admissibility of a document obtained in terms of the Evidence by Commissions Act, such document
may still be rendered admissible and used in the criminal trial if duly authenticated in terms of the
Authentication of Documents Act.

iii. Oaths, Affirmations and Declarations Act, Cap 4:07
This Act provides for the making and administration of oaths, affirmations and declarations in Malawi.
Of critical importance for purposes of offences concerning persons with albinism are the provisions of
Section 6 of this Act. According to the proviso to Section 6(1) of the Oaths, Affirmations and
Declarations Act:
where, in any proceedings against a person for any offence, any person of
immature age, before the court as a witness, does not in the opinion of
the court understand the nature of either an oath or an affirmation the
court may receive his evidence, though not given on oath or affirmation,
if, in the opinion of the court, he is possessed of sufficient intelligence to
justify the reception of the evidence.

Further, according to Section 6(2) of the Act:
Where evidence is received by a court in accordance with the proviso to
subsection (1), the accused shall not be liable to be convicted on such
evidence unless it is corroborated by some other material evidence
implicating him.
The Act does not define a person of immature age, but it is settled that courts have interpreted this to
mean a child. There are many cases involving attacks on persons with albinism where the victim or
key witness is a child. Investigators, prosecutors and magistrates must bear in mind that in such cases,
even where the evidence of the child appears very strong, they must look for further independent
evidence that will tend to confirm the evidence of the child. This is called corroboration and this
requirement of corroboration in this situation is called corroboration as a matter of law and it is a
peremptory (mandatory) requirement. Care should be taken by investigators and prosecutors to avoid
having such cases lost on such technicalities.

Chapter 1
1. OFFENCES UNDER THE PENAL CODE (AS AMENDED UP TO July 2016)
As observed in the introduction, the Penal Code was recently amended (in July 2016) in response to the
spate of attacks on persons with albinism in order to effectively deal with such attacks. In the
discussion that follows, the provisions that arise from the said amendment are specifically highlighted
and analysed.
1.1 SECTION 131A: T
 RESPASSING ON BURIAL PLACES FOR EXTRACTION OR
EXHUMATION
Investigators, prosecutors and Magistrates should take note that this is a new provision passed by
Parliament in July 2016 and specifically intended to address the issue of attacks on persons with
albinism. Parliament observed that the offence of trespassing on burial places, previously viewed as a
misdemeanor (a minor offence) has now assumed a very serious dimension as it must be viewed in the
broader context of attacks on persons with albinism with the intention of exploiting them for their
human tissue.
Text of the provision
Any person who, with the intention of extracting tissue from a human
corpse or exhuming a human corpse for sale, ritual or other purpose,
enters a place of sepulture or depository for the remains of the dead
commits an offence and is liable, upon conviction, to imprisonment for
twenty-one years.
Actus reus (the criminal act)
The actus reus under this offence is the entering of a place of sepulture (place of burial) or depository
for the remains of the dead.

It is rather curious that Section 131A did not use the word “unlawfully” to suggest that the entering
must be unlawful, but it is submitted that the word “unlawfully” is implied in the provision in order to
make sense of it.
Mens rea (the guilty mind – or mental element)
The mens rea for this offence is:
i. the intention to extract tissue from a human corpse or
ii. intention to exhume a human corpse;
iii. for sale, ritual or other purpose.
Again section 131A does not use the word “unlawfully” to suggest that the purpose must be unlawful.
It is submitted however that the word “unlawful” is implied in the provision in order to make sense of
it.
The direct connection between this offence and the attacks on persons with albinism is that in recent
years, many offenders have been entering various burial places to exhume the remains of persons with
albinism, particularly their bones. According to Kayira, “In most instances, [suspects] are charged with
criminal trespass contrary to Section 134 of the Penal Code.” Kayira further states that “One thing is
clear, the charging section has nothing to do with trespass to a graveyard.” She observed that the
problem is that criminal trespass is a misdemeanor that carries a maximum penalty of three months.
Prosecutors are therefore advised to ensure that they should bring proper charges before the courts that
reflect the seriousness of crimes committed against persons with albinism.
According to Section 2 of the Penal Code (as amended, 2016) a bone is regarded as an example of
human tissue. According to that section, tissue includes human flesh, organ, bone, body fluid or any
derivative of these. Under this Section, the offence is made out even if the accused person did not
actually exhume the corpse or extract the tissue.
Specimen Charge
Offence
Trespassing on a burial place for extraction or exhumation of human tissue (or human corpse)
contrary to Section 131A of the Penal Code (Cap 7:01) of the Laws of Malawi
Particulars of the Offence
X, on or about the ....day of....20..., at...........in the district of......in the Republic of Malawi, with the
intention of extracting tissue from a human corpse (or with the intention of exhuming a human corpse),
unlawfully entered Y graveyard (or if not a graveyard specify such other place) being a place of
sepulture or depository for the remains of the dead.
1.2 SECTION 131B: U
 NLAWFUL EXHUMATION OF HUMAN CORPSE
This is another new provision introduced by the July 2016 amendment which investigators, prosecutors
and magistrates should take note of. The unlawful exhumation of human corpses of persons with
albinism for ritualistic purposes has been on the rise. This offence specifically responds to this
unlawful conduct.

Text of the provision
Subject to the Anatomy Act, any person who unlawfully exhumes a
human corpse commits an offence and is liable, upon conviction, to
imprisonment for life.
Actus reus (the criminal act)
The actus reus for this offence is the unlawful exhumation of a human corpse
Mens rea (the guilty mind – or mental element)
The mens rea for the offence, by implication, is any purpose that is not lawful.
The direct connection between this offence and the attacks on persons with albinism is that in recent
years, many offenders have been entering various burial places to exhume corpses of persons with
albinism, particularly to extract their bones. The main difference between Section 131B and Section
131A is that whilst under Section 131A it is not necessary the accused person should actually exhume
the corpse, Section 131B does not criminalise the entering of the burial place as such, but it
criminalises the actual exhumation of the dead body. In the light of the attacks targeted at persons with
albinism, both in life as well as in death, the law views this crime in very serious light and imposes a
severe maximum penalty of life imprisonment.

Specimen Charge
Offence
Unlawful exhumation of a human corpse contrary to Section 131B of the Penal Code (Cap 7:01) of the
Laws of Malawi
Particulars of the Offence
X, on or about the ....day of....20..., at....in.....district in the Republic of Malawi, unlawfully exhumed a
human corpse.
1.3 SECTION 131C: C
 AUSING EXHUMATION AND EXTRACTION
This is yet another new provision introduced into the Penal Code through the July 2016 amendment.
Information gathered from various police investigators and prosecutors in the course of the research
that has informed the development of this Handbook shows that in many instances, the persons that
have gone to burial places to exhume dead bodies of persons with albinism have not done so own their
own accord but have actually been instructed, encouraged, promoted, incited, directed, demanded, or
requested to do so by others. The law therefore now views the conduct of the person that causes
another to proceed to exhume the human corpse of unlawful purposes as equally serious as the one who
does the actual act of exhumation; and similarly imposes a severe maximum penalty of life
imprisonment.

Text of the provision
(1) A person who unlawfully causes another person to –
(a) Exhume a human corpse; or
(b) Extract tissue from a human corpse,

Commits an offence and shall be liable, upon conviction, to
imprisonment for life.
(2) A person is deemed to have caused an act under subsection (1) where
the person instructs, encourages, promotes, incites, directs, demands,
requests or otherwise makes another person to do any of the proscribed
acts.
Actus reus (the criminal act)
The actus reus for this offence is unlawfully causing another person to either exhume a human corpse
or to extract tissue from a human corpse.
Subsection 131C (2) clarifies how a person, for purposes of that Section, may cause another to do these
acts. This may be done by:

i. Instructing;
ii. Encouraging;
iii. Promoting;
iiii. Inciting;
v. Directing;
vi. Demanding;
vii. requesting; or
viii. otherwise making another person
to do any of the proscribed (prohibited) acts.
Mens rea (the guilty mind – or mental element)
The mens rea for the offence, by implication, is having any purpose that is not lawful.

Specimen Charge

Offence
Causing exhumation of human corpse contrary to Section 131C(1)(a) of the Penal Code (Cap 7:01) of
the Laws of Malawi
Particulars of the Offence
X, on or about the ....day of....20..., at....in.....district in the Republic of Malawi, unlawfully caused Y to
exhume a human corpse.

Or

Offence
Causing exhumation of human corpse or extraction of tissue from a human corpse contrary to Section
131C(1)(b) of the Penal Code (Cap 7:01) of the Laws of Malawi
Particulars of the Offence

X, on or about the ....day of....20..., at....in.....district in the Republic of Malawi, unlawfully caused Y to
extract tissue from a human corpse.

1.4 SECTION 181:

CONDUCT LIKELY TO CAUSE A BREACH OF THE PEACE

There have been numerous instances in which people in various communities in Malawi have openly
ridiculed, poked fun at, or used hateful and criminally inciting language against persons with albinism
in a manner likely to put such persons in fear of harm to themselves, or likely to arouse a sense of
resentment and anger in persons with albinism, with potential for such persons to take instant revenge.
Such conduct, in the context of the attacks on persons with albinism, is highly reprehensible and
general moral standards would require that it should carry a heightened level of criminal responsibility.
However, there is no specific law that proscribes such conduct as it relates to persons with disabilities
and specifically persons with albinism. Investigators, prosecutors and magistrates have therefore
resorted to charging offenders with the offence of conduct likely to cause a breach of the peace.
Text of the provision
Every person who in any public place conducts himself in a manner
likely to cause a breach of the peace shall be liable to a fine of K3000
and to imprisonment for three months.
Actus reus (the criminal act)
The actus reus for this offence is behaviour that is likely to harm or put another person in fear of
harm to himself or herself.

Mens rea (the guilty mind – or mental element)
The mens rea for the offence is an intention to cause harm or put a person in fear of harm to
himself or herself.
In the case of Rep v Mithi and another the accused persons were mong other offences, charged with
the offence of conduct likely to cause a breach of the peace contrary to section 181 of the Penal Code.
Mtambo J (as he then was) stated that:
In order for any given conduct to constitute a breach of the peace, it must
be such behaviour as is likely to harm or put a person in fear of harm to
himself. It must be such behaviour as would appear to arouse resentment
and anger in the complainant, and desire to take instant revenge. In R v
Howell (1981) 3 All ER 383, it was held that there cannot be a breach of
the peace unless there has been an act done or threatened to be done
which either actually harms a person, or in his presence his property, or is
likely to cause such harm or which puts someone in fear of such harm
being done. I agree with this view and would say, for the present
purposes, that the accuseds’ threat that there would be violence if the
complainants attempted to cut the grass again cannot be said to be such
behaviour as likely to cause the complainants harm or to have put them
in fear of being harmed for there would be no harm, actual or threatened,
if the complainants desisted from cutting the grass. A threat contingent
on a future event cannot amount to a breach of the peace, common sense
would seem to suggest.

It would appear that the remarks of Mtambo J (as he then was) in this regard would perhaps apply with
greater fore in respect of the offence of “use of insulting language” which is contrary to SECTION 182
OF THE PENAL CODE. The section provides that:
Every person who uses insulting language or otherwise conducts himself
in a manner likely to give such provocation to any person as to cause
such person to break the peace or to commit any offence against the
person shall be liable to a fine of K100 and to imprisonment for six
months.
The actus reus for this offence is conduct that arouses or is likely to arouse resentment and anger in the
complainant, and cause in the complainant a desire to take instant revenge. The mens rea is an
intention to provoke or arouse resentment and anger in another person.
These offences are so commonplace and are causing a lot of psychological pain and anguish among
persons with albinism. They clearly amount to a form of discrimination based on the status of such
persons as persons with albinism. Regrettably, as can be seen from the provisions of sections 181 and
182 of the Penal Code, the punishments are very minor. A maximum of three months imprisonment for
conduct likely to cause a breach of the peace under section 181, or six months imprisonment for
insulting language under Section 182. Interestingly, even under cases which would qualify under the
more serious offence between these two which is insulting language under Section 182, Police
investigators and prosecutors have routinely brought the lesser charge of conduct likely to cause a
breach of the peace. Police investigators and prosecutors are encouraged to also invoke section 182 of
the Penal Code in cases where insults are hurled at persons with albinism.
Specimen Charge

Offence
Conduct likely to cause a breach of the peace contrary to section 181 of the Penal Code (Cap. 7:01 of
the Laws of Malawi).
Particulars of the Offence
X, on the ….day of………………….20….in the District of …………………….in a public place,
name………………………………conducted himself/herself in a manner likely to cause a breach of the
peace by making offensive and threatening gestures to Y being a person with albinism.
Or
Offence
Using insulting language contrary to section 182 of the Penal Code (Cap. 7:01 of the Laws of Malawi).
Particulars of the Offence
X, on the ….day of………………….20….in the District of …………………….in a public place,
name………………………………used insulting, abusive, indecent or threatening language against Y,
being a person with albinism, in a manner likely to give the said Y such provocation as to cause
him/her to break the peace or commit an offence against the said X.

Or

Offence
Using insulting language contrary to section 182 of the Penal Code (Cap. 7:01 of the Laws of Malawi).
Particulars of the Offence
X, on the ….day of………………….20….in the District of …………………….in a public place,
name……………………………conducted himself/herself in a manner likely to give Y, being a person
with albinism, such provocation as to cause him/her to break the peace or commit an offence against
the said X.
1.5 SECTION 208:

MANSLAUGHTER

Text of the provision
Any person who by an unlawful act or omission causes the death of
another person shall be guilty of the felony termed “manslaughter”. An
unlawful omission is an omission amounting to culpable negligence to
discharge a duty tending to the preservation of life or health, whether
such omission is or is not accompanied by an intention to cause death or
bodily harm.

Actus reus (the criminal act)
The actus reus for this offence is the unlawful causing of the death of another person (whether by
act or omission).
In the case of Nedi v Republic, Smith Ag. J held that “for a verdict of manslaughter to follow death
caused by an unlawful act, the unlawful act must be such that all sober and reasonable people would
recognize must subject the victim to at least the risk of some harm resulting therefrom.”
Mens rea (the guilty mind – or mental element)
The mens rea for the offence is knowledge of grave risk to harm. In the case of Republic v Sikelo,
the High Court held that in order to prove a case of manslaughter:
The State has…to establish mens rea; that is to say, that the accused
knew of the grave risk to the life of his wife that the act would
create…Mens rea is an essential ingredient of manslaughter…In the
majority of cases the act itself reveals mens rea in that all reasonable men
must be aware of the risk of resultant harm, but this is not such a case.
Harm done in ignorance cannot, however grave the consequences, render
the perpetrator guilty of a crime of which mens rea is an ingredient.
In light of the nature of the attacks on persons with albinism, it is highly unlikely that a targeted
unlawful act that results in the death of a person with albinism should ever be classified as
manslaughter. In all likelihood, such an act will be accompanied by the relevant mens rea for
murder which is malice aforethought as will be discussed below. It is therefore key that Police
investigators and prosecutors, should keep this in mind when preferring charges against persons
accused of attacking persons with albinism for the purpose of exploitation.
Under Section 211 of the Penal Code, a person convicted of manslaughter is liable to be punished with
imprisonment for life.
Specimen Charge
Offence
Manslaughter contrary to Section 208 of the Penal Code (Cap 7:01) of the Laws of Malawi
Particulars of the Offence
X, on or about the ....day of....20..., at....in.....district in the Republic of Malawi, unlawfully caused the
death of
1.6 SECTION 209:

MURDER

Apart from genocide, the offence of murder is the most serious offence known to Malawian law. The
targeted killing of a person with albinism with the purpose of exploitation through extraction of their
body tissue, is intentional killing or premeditated killing, which constitutes the highest form of criminal
culpability for this offence. Under Section 210 of the Penal Code, a person convicted of murder is
liable to be punished with death or with imprisonment for life.

Text of the provision
Any person who of malice aforethought causes the death of another
person by an unlawful act or omission shall be guilty of murder.

Actus reus (the criminal act)
The actus reus for this offence is the causing the death of another person.
Mens rea (the guilty mind – or mental element)
The mens rea for the offence is malice aforethought. Malice aforethought is defined in Section 212 of
the Penal Code. That Section provides that:
Malice aforethought shall be deemed to be established by evidence
proving any one or more of the following circumstances—

(a) an intention to cause the death of or to do grievous harm
to any person, whether such person is the person actually killed or not;
(b) knowledge that the act or omission causing death will
probably cause the death of or grievous harm to some person, whether
such person is the person actually killed or not, although such knowledge
is accompanied by indifference whether death or grievous bodily harm is
caused or not, or by a wish that it may not be caused;

(c)
(d)

an intent to commit a felony;
an intention by the act or omission to facilitate the flight

or escape from custody of any person who has committed or attempted to
commit a felony.
Therefore, the relevant guilty mind for murder would have been made out where the accused person:
i. intended to cause death, or
ii. intended to do grievous harm to the person attacked, or
iii. had knowledge that the act or omission would probably cause the death of or cause
grievous harm to the person attacked even though such knowledge was accompanied by
indifference whether death or grievous bodily harm would be caused or not, or by a wish
that it may not be caused; or
iiii. where the accused person intended to commit a felony and death thereby resulted.
As will further be discussed under inchoate offences below, in terms of section 21 of the Penal Code, a
person who aids or abets another person in committing the offence; or who counsels or procures any
other person to commit the offence of murder, is himself or herself guilty of murder. This means
therefore that a person who renders assistance to another to kill a person with albinism, or encourages
another person to commit the offence, or gives advice on when, where or howsoever to kill such a
person, or engages another person to kill, such person is deemed to commit the principal offence
himself or herself. From the consultations with community members, the police, the courts and other
stakeholders in the compilation of this Handbook, it has been apparent that there are many people who,
whilst not directly participating in the act of killing, are accessories to the murders of persons with
albinism within the terms of section 21 of the Penal Code.

It is therefore imperative that Police investigators as well as prosecutors and magistrates, should
always bear this in mind and that it is better, considering the gravity of the offences targeted at
persons with albinism, that accused persons be charged with the principal offence of murder and
not conspiracy to murder which carries a lesser maximum punishment of fourteen years
imprisonment under section 227 of the Penal Code.
Specimen Charge
Offence
Murder contrary to Section 209 of the Penal Code (Cap 7:01) of the Laws of Malawi
Particulars of the Offence
X, on or about the ....day of....20..., at....in.....district in the Republic of Malawi, with malice
aforethought, caused the death of Y.
1.7 SECTION 223:

ATTEMPT TO MURDER

A person who attempts to kill another person has a mind as guilty as the one who actually intends to
and kills the victim. There are cases where people who have targeted persons with albinism for killing
have failed in their attempts under circumstances where the attackers were all set to kill. This conduct
amounts to attempted murder.
Text of the provision
Any person who—

(a)
(b)

attempts unlawfully to cause the death of another; or
with intent unlawfully to cause the death of another does

any act, or omits to do any act, which it is his duty to do, such act or
omission being of such a nature as to be likely to endanger human life,
shall be guilty of a felony, and is liable to imprisonment for life.
Actus reus (the criminal act)
The actus reus for this offence is attempting to cause the death of another person.

Mens rea (the guilty mind – or mental element)
The mens rea for the offence is intent to kill/cause death.
In order for the offence of attempted murder to be founded, there must be evidence that the accused
person:
i. took all steps to cause the death of the deceased, and
ii. that the next proximate (immediate) consequence of the accused person’s conduct (whether
by act or omission) would have been the death of the victim.

In other words, the steps taken by the accused person must be more than merely preparatory for
the commission of the offence. As Loveless states, “An act only becomes an offence of attempt when
accompanied by an intention to complete the crime. If the act was committed for its own sake with
no further intention, it is not an attempt.” The mens rea for attempted murder must therefore include an
intention to cause death (to kill). In R v Asini, Southworth CJ discussed the evidence and found that it
was possible that the intention of the accused person was to do as much injury as he could to the
complainant, “but without a specific intention to kill him”. The learned Chief Justice concluded that:
“Arriving at this position, it is clear that a conviction cannot be recorded on the charge [of attempted
murder] that has been preferred.”
The learned Chief Justice then considered whether the accused person could be convicted on the charge
of acts intended to cause grievous harm under section 238 of the Penal Code (now section 235 of the
Penal Code). He held however that the Court could not convict under section 238 of the Penal Code
(now section 235 of the Penal Code) because that section carried the same maximum punishment, i.e
life imprisonment as attempted murder and could not be regarded as a lesser offence. He therefore
convicted the accused person under section 254 of the Penal Code on assault occasioning actual bodily
harm.
Under present circumstances, it is submitted that the Court could have instead convicted under
the equivalent of the current Section 238 of the Penal Code on grievous harm which carries a
maximum penalty of fourteen years imprisonment instead of assault occasioning actual bodily
harm which carried (and still carries) a maximum penalty of five years imprisonment.

Specimen Charge
Offence
Attempted murder contrary to Section 223 of the Penal Code (Cap 7:01) of the Laws of Malawi
Particulars of the Offence
X, on or about the ....day of....20..., at....in.....district in the Republic of Malawi with the intention to
kill, attempted to unlawfully cause the death of the said Y.
1.8 SECTION 217A: G
 ENOCIDE
Genocide is a grave universal crime that always shocks the conscience of humanity. The prohibition of
genocide is a universal norm which international law now recognizes is a prohibition that permits of no
derogation, restriction or limitation. It is a peremptory norm of international law, a norm of jus cogens.
Malawian law has followed the pattern of international criminal law to codify this universal crime
under Section 217A of the Penal Code.
Text of the provision

(1) A person commits the offence of genocide if he does ay of the following

acts with intent to destroy, in whole or in part, a national, ethnic, tribal,
racial or religious group –
(a) killing members of the group; or
(b) causing serious bodily or mental harm to members of the group; or
(c) deliberately inflicting on the group conditions of life calculated to bring

about its physical destruction in whole or in part; or
(d) imposing measures intended to prevent births within the group; or
(e) forcibly transferring children of the group to another group.
(2) A person guilty of the offence of genocide shall on conviction –
(a) If the offence consists of the killing of ay person, be liable to be punished

with death or imprisonment for life;
(b) In any other case, be liable to imprisonment for twenty-one years
(3) A person may be tried and punished for the offence of genocide whether

committed within or outside the Republic.

Actus reus (the criminal act)
The actus reus for this offence consists in doing the acts (or where appropriate an omission) falling in
any of the categories listed under Section 217A(1), paragraphs (a) – (e) of the Penal Code.
Mens rea (the guilty mind – or mental element)
The mens rea for the offence is intention to destroy, in whole or in part, a national, ethnic, tribal,
racial or religious group.
This is clearly an offence which has not yet been tested before Malawian courts. What is clear
though is that the contours of the offence are narrowly demarcated under the Penal Code. The intent to
destroy must be targeted at persons belonging to one of the listed groups, namely a national, ethnic,
tribal, racial or religious group.
The International Court of Justice (ICJ) had occasion to consider this issue in the case of Application
of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and
Herzegovina v. Serbia and Montenegro),where the Court stated that:
The Court recalls first that the essence of the intent is to destroy the
protected group, in whole or in part, as such. It is a group which must
have particular positive characteristics — national, ethnical, racial or
religious — and not the lack of them. The intent must also relate to the
group “as such”. That means that the crime requires intent to destroy a
collection of people who have a particular group identity. It is a matter of
who those people are, not who they are not… when part of the group is
targeted, that part must be significant enough for its destruction to
have an impact on the group as a whole.
The Court proceeded to emphasise the essence of the substantiality test in cases of genocide. The Court
said:
The intent must be to destroy at least a substantial part of the particular
group. That is demanded by the very nature of the crime of genocide:

since the object and purpose of the Convention as a whole is to prevent
the intentional destruction of groups, the part targeted must be significant
enough to have an impact on the group as a whole. That requirement of
substantiality is supported by consistent rulings of the ICTY and the
International Criminal Tribunal for Rwanda (ICTR) and by the
Commentary of the ILC to its Articles in the draft Code of Crimes
against the Peace and Security of Mankind (e.g. Krstic´, IT-98-33-A,
Appeals Chamber Judgment, 19 April 2004, paras. 8-11 and the cases of
Kayishema, Byilishema, and Semanza there referred to; and Yearbook of
the International Law Commission, 1996, Vol. II, Part Two, p. 45, para. 8
of the Commentary to Article 17).
The Court affirmed the following dictum from the International Criminal Tribunal for the Former
Yugoslavia (ICTY) in the Krstić case where the Court stated that:
The number of individuals targeted should be evaluated not only in
absolute terms, but also in relation to the overall size of the entire group.
In addition to the numeric size of the targeted portion, its prominence
within the group can be a useful consideration. If a specific part of the
group is emblematic of the overall group, or is essential to its survival,
that may support a finding that the part qualifies as substantial within the
meaning of Article 4 [of the Statute which exactly reproduces Article II
of the Convention].
The question we have to ask is whether this offence may bear any relevance or application in the
Malawian context with regard to people with albinism. As pointed out above, the United Nations
Independent Expert on the rights of persons with albinism, Ms. Ikponwosa Ero, has warned that
the atrocities faced by persons with albinism in Malawi render them “an endangered people
group facing a risk of systemic extinction over time if nothing is done.”
Where people with albinism are regarded as a “people group” as described by Ikponwosa Ero, it could
be easy to argue that people who are attacking persons with albinism indiscriminately, simply based on
the fact that the person attacked has the condition of albinism, have the requisite intent to destroy in
whole or in part people belonging to this group.
The problem we have, though, is that in order to found the crime of genocide under Malawian
law, the group concerned should either be a “national”, “ethnic”, “tribal”, “racial” or “religious”
group. On the face of things, it appears that persons with albinism may not be readily located
into any one of these targeted groups. Further, the language of Section 217A does not seem to
create room for reading in analogous groups in addition to those specified as there is no inclusive
term at the end such as “or other group.”
This is a rather weird prospect that reveals some of the inherent weaknesses of both domestic as well as
international criminal law on this point.
In the spirit of protection of the rights of vulnerable persons though, a more expansive
interpretation is called for in order to ensure persons with albinism are protected. This is so when
one adverts to the definition of racial discrimination under the Convention on the Elimination of
All Forms of Racial Discrimination.
Article 1(1) of the CERD provides that:
In this Convention, the term "racial discrimination" shall mean any
distinction, exclusion, restriction or preference based on race, colour,
descent, or national or ethnic origin which has the purpose or effect of

nullifying or impairing the recognition, enjoyment or exercise, on an
equal footing, of human rights and fundamental freedoms in the political,
economic, social, cultural or any other field of public life.
Persons with albinism are identified for purposes of attacks by reason of distinction based on colour
(and not necessarily race), but the CERD views this as a form of racial discrimination. Thus in this
broad sense, purely for purposes of ensuring the protection of persons with albinism as a people group,
it is submitted that attacks on them under Malawi law may be regarded as attacks based on race and
hence the heinous offence of genocide may be charged.
However, considering that this interpretation may spark some controversy, it is submitted that genocide
should be charged as an alternative charge to murder. The genocide charge though would, if upheld,
bring to the fore a sense of how grave the problem of attacks on, including targeted killings of, persons
with albinism is in Malawi and elsewhere.
There must be an urgent call however for Parliament to consider expanding the scope of the
definition of genocide under section 217A of the Penal Code by including the term “or other
defined or identifiable group with common and specific immutable characteristics.” When the
definition of genocide was formulated in 1949 when the Genocide Convention was adopted, a
definition which the Penal Code borrowed word for word, the international community did not
envisage that groups of people such as persons with albinism would be targeted with attacks that
would threaten their very continued existence in some parts of the world.

Specimen Charge
Offence
Genocide contrary to Section 217A(1)(a) of the Penal Code (Cap 7:01) of the Laws of Malawi
Particulars of the Offence
X, on or about the ....day of....20..., at....in.....district in the Republic of Malawi, with intent to destroy,
in whole or in part, members of/people belonging to/persons with being a
national/ethnic/tribal/racial/religious group, caused the death of Y being a member of the group.
Or

Offence
Genocide contrary to Section 217A(1)(b) of the Penal Code (Cap 7:01) of the Laws of Malawi
Particulars of the Offence
X, on or about the ....day of....20..., at....in.....district in the Republic of Malawi, with intent to destroy,
in whole or in part, members of/people belonging to/persons with being a
national/ethnic/tribal/racial/religious group, caused serious bodily or mental harm to Y being a member
of the group.

Or

Offence
Genocide contrary to Section 217A(1)(c) of the Penal Code (Cap 7:01) of the Laws of Malawi
Particulars of the Offence
X, on or about the ....day of....20..., at....in.....district in the Republic of Malawi, with intent to destroy,
in whole or in part, members of/people belonging to/persons with being a
national/ethnic/tribal/racial/religious group, deliberately inflicted on members of the said....group of
people conditions of life calculated to bring about its physical destruction in whole or in part.
Or

Offence
Genocide contrary to Section 217A(1)(d) of the Penal Code (Cap 7:01) of the Laws of Malawi
Particulars of the Offence
X, on or about the ....day of....20..., at....in.....district in the Republic of Malawi, with intent to destroy,
in whole or in part, members of/people belonging to/persons with being a
national/ethnic/tribal/racial/religious group, imposed measures intended to prevent births within
the...group of people.
Or
Offence
Genocide contrary to Section 217A(1)(e) of the Penal Code (Cap 7:01) of the Laws of Malawi
Particulars of the Offence
X, on or about the ....day of....20..., at....in.....district in the Republic of Malawi, with intent to destroy,
in whole or in part, members of/people belonging to/persons with being a

national/ethnic/tribal/racial/religious group, forcibly transferred children of....group to another group .
1.9 SECTION 224A: P
 OSSESSION, SELLING OR BUYING OF HUMAN CORPSE OR
TISSUE
This is one of the new provisions introduced into the Penal Code through the July 2016 amendment to
the Penal Code. In recent years, many people have been found to be in possession of, or selling or
buying human tissue of persons with albinism. Section 224A is a very specific legislative response to
this reprehensible conduct.
Text of the provision
A person who –
(a) extracts;
(b) is found in possession of;
(c) sells;
(d) buys; or
(e) otherwise transacts in –
(i) a human corpse; or
(ii) human tissue extracted from a human corpse or living person
commits an offence and shall be liable, upon conviction, to
imprisonment for life:
Provided that possession of a human corpse or tissue –
(a) in accordance with any written law; or
(b) for other good and justifiable reason
[shall not be regarded as an offence]
Actus reus (the criminal act)
The actus reus for this offence is to extract; to be found in possession of; to sell; to buy; or to
otherwise transact in a human corpse or human tissue extracted from a human corpse or from a
living person
.
Mens rea (the guilty mind – or mental element)
The mens rea for the offence is having any unlawful purpose for any of the above acts. Such
purposes include:
i. performing rituals;
ii. selling or buying; and
iii. other forms of transactions relating to such corpses or tissue.
As is evident from the introduction above, this is one of the commonest and very grave offences that
are being committed in Malawi against or in connection with persons with albinism. Prosecutors and
court are to take notice that the maximum penalty for the offence is life imprisonment.
This offence complements the offence under Section 16 of the Anatomy Acton “Prohibition of sale of
body or tissue” which also attracts a maximum penalty of life imprisonment. The offence under section
224A of the Penal Code similarly carries a maximum penalty of life imprisonment.
Section 224A seems broad enough to cover the mischief sought to be cured by Section 16, only that
section 16 has a more specific subsection (2) which provides that:

A person who for gain or profit, supplies to any person for educational,
scientific, research, therapeutic or diagnostic purposes, or any other
purpose whatsoever, tissue removed from the body of a deceased or
living person, shall be guilty of an offence and shall, upon conviction, be
liable to life imprisonment.

Investigators, prosecutors and Magistrates are advised that it is good practice to charge an
accused person under either of these provisions and not under both provisions as they essentially
reveal the same offence. Courts in particular should keep in mind section 2(2) of the Penal Code
which provides that “Where a person commits an offence which is punishable under this Code
and is also punishable under another Act or Regulation, he shall not be punished for that offence
both under that Act, or Regulation and also under this Code.”
Specimen Charges
Offence
Possession/selling/buying of human corpse or tissue contrary to Section 224A(a)(ii) of the Penal Code
(Cap 7:01) of the Laws of Malawi
Particulars of the Offence
X, on or about the ....day of....20..., at....in.....district in the Republic of Malawi, unlawfully and without
good or justifiable reason, extracted human tissue extracted from a living person
Or
Offence
Possession/selling/buying of human corpse or tissue contrary to Section 224A(a)(i) of the Penal Code
(Cap 7:01) of the Laws of Malawi
Particulars of the Offence
X, on or about the ....day of....20..., at....in.....district in the Republic of Malawi, unlawfully and without
good or justifiable reason, extracted tissue from a human corpse.
Or
Offence
Possession/selling/buying of human corpse or tissue contrary to Section 224A(b)(i) of the Penal Code
(Cap 7:01) of the Laws of Malawi
Particulars of the Offence

X, on or about the ....day of....20..., at....in.....district in the Republic of Malawi, unlawfully and without
good or justifiable reason, was found in possession of a human corpse
Or

Offence
Possession/selling/buying of human corpse or tissue contrary to Section 224A(b)(ii) of the Penal Code
(Cap 7:01) of the Laws of Malawi
Particulars of the Offence
X, on or about the ....day of....20..., at....in.....district in the Republic of Malawi, unlawfully and without
good or justifiable reason, was found in possession of human tissue extracted from a human corpse.
Or
Offence
Possession/selling/buying of human corpse or tissue contrary to Section 224A(b)(ii) of the Penal Code
(Cap 7:01) of the Laws of Malawi
Particulars of the Offence
X, on or about the ....day of....20..., at....in.....district in the Republic of Malawi, unlawfully and without
good or justifiable reason, was found in possession of human tissue extracted from a living person
Or
Offence
Possession/selling/buying of human corpse or tissue contrary to Section 224A(c)(i) of the Penal Code
(Cap 7:01) of the Laws of Malawi
Particulars of the Offence
X, on or about the ....day of....20..., at....in.....district in the Republic of Malawi, unlawfully and without
good or justifiable reason, sold a human corpse
Or
Offence
Possession/selling/buying of human corpse or tissue contrary to Section 224A(d)(i) of the Penal Code
(Cap 7:01) of the Laws of Malawi
Particulars of the Offence

X, on or about the ....day of....20..., at....in.....district in the Republic of Malawi, unlawfully and without
good or justifiable reason, bought a human corpse
Or
Offence
Possession/selling/buying of human corpse or tissue contrary to Section 224A(e)(i) of the Penal Code
(Cap 7:01) of the Laws of Malawi
Particulars of the Offence
X, on or about the ....day of....20..., at....in.....district in the Republic of Malawi, unlawfully and without
good or justifiable reason, transacted in a human corpse
Or
Offence
Possession/selling/buying of human corpse or tissue contrary to Section 224A(c)(ii) of the Penal Code
(Cap 7:01) of the Laws of Malawi
Particulars of the Offence
X, on or about the ....day of....20..., at....in.....district in the Republic of Malawi, unlawfully and without
good or justifiable reason, sold human tissue extracted from a human corpse
Or
Offence
Possession/selling/buying of human corpse or tissue contrary to Section 224A(c)(ii) of the Penal Code
(Cap 7:01) of the Laws of Malawi
Particulars of the Offence
X, on or about the ....day of....20..., at....in.....district in the Republic of Malawi, unlawfully and without
good or justifiable reason, sold human tissue extracted from a living person
Or
Offence
Possession/selling/buying of human corpse or tissue contrary to Section 224A(d)(ii) of the Penal Code
(Cap 7:01) of the Laws of Malawi
Particulars of the Offence
X, on or about the ....day of....20..., at....in.....district in the Republic of Malawi, unlawfully and without

good or justifiable reason, bought human tissue extracted from a human corpse
Or
Offence
Possession/selling/buying of human corpse or tissue contrary to Section 224A(d)(ii) of the Penal Code
(Cap 7:01) of the Laws of Malawi
Particulars of the Offence
X, on or about the ....day of....20..., at....in.....district in the Republic of Malawi, unlawfully and without
good or justifiable reason, bought human tissue extracted from a living person
Or
Offence
Possession/selling/buying of human corpse or tissue contrary to Section 224A(e)(ii) of the Penal Code
(Cap 7:01) of the Laws of Malawi
Particulars of the Offence
X, on or about the ....day of....20..., at....in.....district in the Republic of Malawi, unlawfully and without
good or justifiable reason, transacted in human tissue extracted from a human corpse
Or
Offence

Possession/selling/buying of human corpse or tissue contrary to Section 224A(e)(ii) of the Penal Code
(Cap 7:01) of the Laws of Malawi
Particulars of the Offence
X, on or about the ....day of....20..., at....in.....district in the Republic of Malawi, unlawfully and without
good or justifiable reason, transacted in human tissue extracted from a living person
1.10 SECTION 224B: C
 ONSPIRACY OR CAUSING ANOTHER TO HARM PERSON WITH
DISABILITY
This is another provision introduced in the Penal Code through the July 2016 amendment to the Penal
Code. As the provision makes clear in its heading, it is a direct response to attacks on persons with
disability. An unexpressed subtext to it is that it is a direct response to attacks on persons with albinism.

Text of the provision

(1) A person who, knowing another person to be a person with any type of
disability, for any purpose whatsoever, conspires with a third person or
causes or attempts to cause a third person, to –
(a) kill the person with disability;
(b) maim, wound or otherwise cause grievous bodily harm to the person with
disability;
(c) extract human tissue from the person with disability;
(d) sexually or otherwise assault the person with disability;
commits an offence and is liable, on conviction, to imprisonment for life.
(2) For purposes of this section, “disability” has the meaning ascribed under
the Disbillity Act and includes albinism, birth or other deformities,
intellectual and physical disabilities.
(3) A person is deemed to have caused an act under subsection (1) where the
person instructs, encourages, promotes, incites, directs, demands,
requests or otherwise makes another person to do any of the proscribed
acts.
Actus reus (the criminal act)
The actus reus for this offence consists in any of the acts listed under Section 224B(1) of the Penal
Code, namely:
i. killing a person with disability;
ii. maiming, wounding or otherwise causing grievous bodily harm to the
person with disability;
iii. extracting human tissue from the person with disability;
iiii. or sexually or otherwise assaulting a person with disability;
Mens rea (the guilty mind – or mental element)
The specific mens rea for this offence is knowledge on the part of the accused person that the
person who is the subject of the attack/offence is a person with any type of disability (including
albinism).
The Handbook uses the term “specific mens rea” purposely because it will be observed that all forms
of conduct proscribed by section 224B(1) of the Penal Code have already been criminalized in the
general offences under the Code. What Section 224B does is to make specific provision for these
otherwise general offences as they relate to persons with disability, and, under the prevailing
circumstances in 2016, as they relate to persons with albinism as a group of persons with disability.
It follows therefore that, in addition to the specific mens rea for this offence, i.e. knowledge on the part
of the accused person that the person who is the subject of the attack/offence is a person with any type
of disability, the mens rea under the general offences will have to be equally proved in order for any
charge made under this section to succeed at trial.
Courts in particular are to pay careful attention to the significance of Section 224B of the Penal
Code in so far as the imposition of punishments is concerned. The offences under Section 224B
are aggravated forms of the general crimes elsewhere in the Penal Code or under any other law,
such as the Anatomy Act, in so far as Section 224B applies specifically to offences targeted at
persons with disability and, as at the circumstances of 2016 in Malawi, persons with albinism in

particular. Therefore, notwithstanding that the maximum punishment under the general law may
be similar to that applicable under Section 224B of the Penal Code, Courts should not apply the
general sentencing trend under the general penal provisions to Section 224B offences. Courts
should impose significantly stiffer sentences in order to reflect the unique gravity of offences
targeted at persons with albinism and, as at the circumstances of 2016 in Malawi, persons with
albinism in particular.
Similarly, Police Investigators and all prosecutors are likewise advised, where an offence under
the general law falls in the category of an offence under Section 224B of the Penal Code, to prefer
a charge under Section 224B.
Specimen Charges
Offence
Conspiracy to harm a person with disability contrary to section 224B(1)(a) of the Penal Code (Cap
7:01 of the Laws of Malawi)
Particulars of the Offence
X and Y, on or about the ....day of....20..., at....in.....district in the Republic of Malawi, with intent to
cause harm and for an unlawful purpose, conspired to kill Z being a person with disability, namely
albinism.
Or
Offence
Conspiracy to harm a person with disability contrary to section 224B(1)(b) of the Penal Code (Cap
7:01 of the Laws of Malawi)
Particulars of the Offence
X and Y, on or about the ....day of....20..., at....in.....district in the Republic of Malawi, with intent to
cause harm and for an unlawful purpose, conspired to maim, wound or otherwise cause grievous
bodily harm to, Z being a person with disability, namely albinism.
Or

Offence
Conspiracy to harm a person with disability contrary to section 224B (1)(c)of the Penal Code (Cap
7:01 of the Laws of Malawi)
Particulars of the Offence
X and Y, on or about the ....day of....20..., at....in.....district in the Republic of Malawi, with intent to
cause harm and for an unlawful purpose, conspired to extract human tissue from Z being a person with
disability, namely albinism.

Or
Offence
Conspiracy to harm a person with disability contrary to section 224B(1)(d) of the Penal Code (Cap
7:01 of the Laws of Malawi)
Particulars of the Offence
X and Y, on or about the ....day of....20..., at....in.....district in the Republic of Malawi conspired to
sexually (or otherwise) assault Z being a person with disability, namely albinism.
Or
Offence
Causing another person to harm a person with disability contrary to section 224B(1)(a) of the Penal
Code (Cap 7:01 of the Laws of Malawi)
Particulars of the Offence
X, on or about the ....day of....20..., at....in.....district in the Republic of Malawi, with intent to cause
harm and for an unlawful purpose, caused Y to kill Z being a person with disability, namely albinism.
Or

Offence
Causing another person to harm a person with disability contrary to section 224B(1)(b) of the Penal
Code (Cap 7:01 of the Laws of Malawi)
Particulars of the Offence
X, on or about the ....day of....20..., at....in.....district in the Republic of Malawi, with intent to cause
harm and for an unlawful purpose, caused Y to maim, wound or otherwise cause grievous bodily harm
to, Z being a person with disability, namely albinism.
Or
Offence

Causing another person to harm a person with disability contrary to section 224B(1)(c) of the Penal
Code (Cap 7:01 of the Laws of Malawi)
Particulars of the Offence
X, on or about the ....day of....20..., at....in.....district in the Republic of Malawi, with intent to cause
harm and for an unlawful purpose, caused Y to extract human tissue from Z being a person with
disability, namely albinism.
Or
Offence
Causing another person to harm a person with disability contrary to section 224B(1)(d) of the Penal
Code (Cap 7:01 of the Laws of Malawi)
Particulars of the Offence
X, on or about the ....day of....20..., at....in.....district in the Republic of Malawi, with intent to cause
harm and for an unlawful purpose, caused Y to sexually (or otherwise) assault Z being a person with
disability, namely albinism.
Or

Offence
Attempting to harm a person with disability contrary to section 224B(1)(a) of the Penal Code (Cap
7:01 of the Laws of Malawi)
Particulars of the Offence
X, on or about the ....day of....20..., at....in.....district in the Republic of Malawi, with intent to cause
harm and for an unlawful purpose, attempted to kill Z being a person with disability, namely albinism.
Or
Offence

Causing an attempt to harm a person with disability contrary to section 224B(1)(b) of the Penal Code
(Cap 7:01 of the Laws of Malawi)
Particulars of the Offence
X, on or about the ....day of....20..., at....in.....district in the Republic of Malawi, with intent to cause
harm and for an unlawful purpose, caused Y to attempt to maim, wound or otherwise cause grievous
bodily harm to Z being a person with disability, namely albinism.
Or
Offence
Causing an attempt to harm a person with disability contrary to section 224B(1)(c) of the Penal Code
(Cap 7:01 of the Laws of Malawi)
Particulars of the Offence
X, on or about the ....day of....20..., at....in.....district in the Republic of Malawi, with intent to cause
harm and for an unlawful purpose, caused Y to attempt to extract human tissue from Z being a person
with disability, namely albinism.
Or

Offence
Causing an attempt to harm a person with disability contrary to section 224B(1)(d) of the Penal Code
(Cap 7:01 of the Laws of Malawi)
Particulars of the Offence
X, on or about the ....day of....20..., at....in.....district in the Republic of Malawi, caused Y to attempt to
sexually (or otherwise) assault Z being a person with disability, namely albinism.
1.11 SECTION 224C: A
 GGRAVATING CIRCUMSTANCES

Whilst the offences discussed in this handbook are already aggravated in so far as they are targeted at
persons with disability, and in particular, persons with albinism, the law, in Section 224C of the Penal
Code, recognizes that certain types of crime committed against such persons are uniquely aggravated.
This is another Section introduced in the Penal Code through the amendment to the
Text of the provision
Where a person who commits any act under sections 224A and 224B
was, at the time of the commission or attempted commission of the
offence,–
(a) a relative of the person on whom the offence was committed;
(b) lived with the person against whom the offence was committed; or
(c) provided care, support or protection to the person against whom the
offence was committed,
he shall be liable to imprisonment for life without possibility of parole
The significance of section 224C is that where a section 224A or 224B offence is further
aggravated in terms of Section 224C of the Penal Code, the maximum penalty is heightened in
that section 224C gives the Court the discretion to exclude the possibility of parole. Although the
law of Malawi presently does not have a parole system; this exclusion is forward-looking in light
of the ongoing reforms relating to the law on prisons and places of rehabilitation of offenders.
Should parole be introduced in Malawi, the effect of this exclusion will be felt.
1.12 SECTION 225:

ACCESSORY AFTER THE FACT TO MURDER

Text of the provision
Any person who becomes an accessory after the fact to murder shall be
guilty of a felony, and is liable to imprisonment for life.
Actus reus (the criminal act)
The actus reus for this offence consists in receiving or assisting a person who is guilty of an offence.
Mens rea (the guilty mind – or mental element)

The specific mens rea for this offence is:
(a) knowledge that the person being received or assisted is guilty of an offence, and
(b) with the purpose of enabling such person to escape punishment.
An accessory after the fact is defined under Section 407 of the Penal Code. That Section provides that:
(1) A person who receives or assists another who is, to his knowledge,

guilty of an offence, in order to enable him to escape punishment, is
said to become an accessory after the fact to the offence.
(2) A wife does not become an accessory after the fact to an offence of
which her husband is guilty by receiving or assisting him in order to
enable him to escape punishment; or by receiving or assisting, in her
husband's presence and by his authority, another person who is guilty
of an offence in the commission of which her husband has taken part,
in order to enable that other person to escape punishment; nor does a

husband become an accessory after the fact to an offence of which his
wife is guilty by receiving or assisting her in order to enable her to
escape punishment.
In the case of R v Mzungunika, Johnson J held that a person who assists a criminal is not an accessory
after the fact unless he has notice, either express or implied, of the crime having been committed, and it
is for the prosecution to prove knowledge that the offence has been committed, and not simply that the
accused had the opportunity to learn that an offence may have been committed. Similarly, in Karima et
al v Republic,Southworth CJ held that a passive attitude following the commission of a crime will not
ordinarily, of itself, make a person a principal offender.
The knowing reception and/or assistance of the offender must be active in order for a person to be
guilty of being an accessory after the fact.
This offence is of direct relevance to offences involving attacks on persons with albinism. Where it
comes to the knowledge of a person that another person has committed an offence relating to persons
with albinism, such person with knowledge is under a legal duty to immediately report to the law
enforcement authorities. Where such person receives an offender and assists him/her to escape from
facing justice, the person assisting is guilty of the offence under Section 225 of the Penal Code.
It should be noted however that, in terms of section 225(2) of the Penal Code, spouses cannot be
guilty of being accessories after the fact. This is regrettable especially with regard to cases
involving attacks on persons with albinism as in a significant number of these cases, members of
the immediate or the close extended family have been involved in attacks. Parliament it seems
lost an opportunity when it was making the July 2016 amendments to the Penal Code to address
the section 225(2) problem as it relates to attacks on persons with albinism. It is submitted that
the nature of these attacks provides sufficient warrant for Parliament to have lifted the marital
veil that section 225(2) of the Penal Code engenders.
Specimen Charge

Offence
Accessory after the fact to murder contrary to section 225 of the Penal Code (Cap 7:01 of the Laws of
Malawi)
Particulars of the Offence
X on or about the ....day of....20..., at....in.....district in the Republic of Malawi, knowing Y to be guilty
of the murder of Z being a person with disability, namely albinism, assisted the said X to dispose of the
dead body of the said Z in order to enable the said Y to escape punishment.
1.13 SECTION 227:

CONSPIRACY TO MURDER

Conspiracy to murder under this section is the general offence. The specific offence as it relates to
persons with albinism has been discussed above under section 224B and not much discussion will be
made here.
Text of the provision
Any person who conspires with any other person to kill any person, whether such person is in the

Republic or elsewhere, shall be guilty of a felony and shall be liable to imprisonment for fourteen years
Actus reus (the criminal act)
The actus reus for this offence consists in an agreement to kill a person.

Mens rea (the guilty mind – or mental element)
The mens rea for this offence is not expressly clear from the text of the provision. It is submitted that
the mens rea is an intention to kill.
Specimen Charge
Offence
Consiracy to murder contrary to section 227 of the Penal Code (Cap 7:01 of the Laws of Malawi)
Particulars of the Offence
X and Y on or about the ....day of....20..., at....in.....district in the Republic of Malawi, conspired
together to murder of Z being a person with disability, namely albinism.
1.14 SECTION 235:
ARREST

ACTS

INTENDED TO CAUSE GRIEVOUS HARM OR PREVENT

Text of the provision

Any person who, with intent to maim, disfigure or disable any person, or
to do some grievous harm to any person, or to resist or prevent the lawful
arrest or detention of any person—

(a)

unlawfully

wounds or does any grievous harm to any
person by any means whatever; or

(b) unlawfully attempts in any manner to strike any person
with any kind of projectile or with a spear, sword, knife, or other
dangerous or offensive weapon; or
(c)

unlawfully causes any explosive substance to explode; or
unlawfully sends or delivers any explosive substance or

(d)
other dangerous or noxious thing to any person; or

(e) unlawfully causes any such substance or thing to be taken
or received by any person; or
(f) unlawfully puts any corrosive fluid or any destructive or
explosive substance in any place; or
(g) unlawfully casts or throws any such fluid or substance at
or upon any person, or otherwise applies any such fluid or substance to
the person of any person,
shall be guilty of a felony, and shall be liable to imprisonment for life.

Actus reus (the criminal act)
The actus reus for this offence consists in an overt act to do some assault (see Lungu v Republic
above), in the form of any of the acts listed under sections 235 (a) – (g) of the Penal Code.
Mens rea (the guilty mind – or mental element)
The mens rea for this offence is intention to maim, disfigure or disable any person see Lungu v
Republic above).
This is a general offence under the Penal Code. It is a very serious offence that carries a maximum
penalty of life imprisonment. The case of Lungu v Republic (above) pertained to this offence. Makuta
Ag. J (as he then was) mentioned that the section contained several subsections and that it is was
imperative that when framing the charges, the specific subsection relating to the charge had to be
specified. It is not specific to persons with disabilities. As earlier mentioned, it is recommended that
other equally serious and specific provisions as they relate to persons with disability, and persons with
albinism in particular, such as section 224B of the Penal Code, should be used when charging offenders
of crimes against such persons where such crimes are specifically targeted against such persons by
reason of their being persons with albinism.
Specimen Charges
Offence
Unlawful wounding with intent to cause grievous harm contrary to section 235(a) of the Penal Code
(Cap 7:01 of the Laws of Malawi)
Particulars of the Offence
X on or about the ....day of....20..., at....in.....district in the Republic of Malawi, unlawfully wounded Y,
being a person with disability, namely albinism, with intent to do him/her grievous harm.
Or
Offence
Committing an unlawful act with intent to maim, disfigure or disable contrary to section 235(b) of the
Penal Code (Cap 7:01 of the Laws of Malawi)

Particulars of the Offence
X on or about the ....day of....20..., at....in.....district in the Republic of Malawi, with intent to maim,
disfigure or disable Y, being a person with disability, namely albinism, unlawfully attempted to strike
him/her with a rock/spear/sword/knife (or other dangerous or offensive weapon – specify it here).
1.15 SECTION 260:

KIDNAPPING

Text of the provision
Any person who kidnaps any person from Malawi or from lawful
guardianship, shall be guilty of a felony, and shall be liable to
imprisonment for seven years.

The definition of kidnapping is provided for under section 257 of the Penal Code. The Section states
that:
Any person who conveys any person beyond the limits of the Republic
without the consent of that person, or of some person legally authorized
to consent on behalf of that person, is said to kidnap that person from
Malawi.
Actus reus (the criminal act)
The actus reus for this offence consists in conveying any person beyond the limits of the Republic
without the consent of that person or of some person legally authorized to consent on behalf of that
person.
Mens rea (the guilty mind – or mental element)
It appears that this is an offence of strict liability.
The offence is punishable under section 260 of the Penal Code with a maximum of imprisonment for
seven years.
In the case of Mwaya v R, Bolt J held that the offence of kidnapping, contrary to section 260 of the
Penal Code, does not necessarily require an intention permanently to deprive the parent or guardian of
the person kidnapped. It would appear though that the Court was specifically dealing with a different
type of kidnapping offence under section 258 of the penal Code as read with section 260 thereof which
is the penal provision. SECTION 258 OF THE PENAL CODE, which is on “kidnapping from lawful
guardianship”, provides that:
Any person who unlawfully takes or induces from lawful guardianship
any child under the age of sixteen years, or any person of unsound mind,
out of the keeping of the lawful guardian of such child or person of
unsound mind, without the consent of such guardian, is said to kidnap
such child or person of unsound mind from lawful guardianship.
The actus reus under this section is the unlawful taking or inducement from lawful guardianship any
child under the age of sixteen years, or any person of unsound mind, out of the keeping of the lawful
guardian of such child or person of unsound mind, without the consent of his or her guardian.

There is no discernible indication from the law that a specific mental element (mens rea) is necessary
as to why the accused person has committed such act. It thus appears that a specific mental element is
not required to prove this offence.
An interesting case to consider in relation to this offence is Bonga v Republic, which related to the
offence of CHILD STEALING contrary to section 173 of the Penal Code (now SECTION 167 OF
THE PENAL CODE). The Section provides that:
Any person who, with intent to deprive any parent, guardian, or other
person who has the lawful care or charge of a child under the age of
fourteen years, of the possession of such child—

(a)
the child; or

forcibly or fraudulently takes or entices away, or detains

(b)

receives or harbours the child, knowing it to have been so

taken or enticed away or detained,
shall be guilty of a felony and shall be liable to imprisonment for seven
years.
It is a defence to a charge of any of the offences defined in this section to
prove that the accused person claimed in good faith a right to the
possession of the child, or, in the case of an illegitimate child, is its
mother or claimed to be its father.
Bolt J held that the word “fraudulently” in this section does not mean merely without claim of right. He
stated that in order to justify a conviction for fraudulently taking a child under this section, it must be
proved that the accused person practiced a deception or fraud of some kind on either the child itself or
on its parent or guardian. The learned Judge found that there was no clear evidence that force, fraud or
deception was used in taking the child away. He held that the conviction could not be upheld. He
observed, at page 335, lines 30-35, that: “Kidnapping is made an offence by section 260 of the Penal
Code and I consider, with respect, that the prosecution would have been better advised to bring a
charge in terms of s.260 as read with s.258 of the Penal Code.”
The offence under s. 258 of the Penal Code would be easier to prove because all the prosecution
needs to demonstrate is that the taking of the child or person of unsound mind was unlawful.
An illustrative case on some of the prosecutorial challenges in connection with this class of offences as
they relate to persons with albinism is the case of Republic v. Sinoya Wyson, where the facts were that
the accused person abducted a child with albinism from her mother’s house at night. The short of it is
that the child escaped and made it back to her home and she had managed to identify her assailants.
They were arrested and charged with burglary and abduction of a girl under the age of sixteen contrary
to section 136 of the Penal Code. The offence is a misdemeanor that has no specific punishment and
hence the maximum penalty is that prescribed under Section 34 of the Penal Code which is a prison
term not exceeding two years and a fine. The accused person was found guilty and the Magistrate
imposed the maximum penalty of two years imprisonment.
This punishment shocked many people notwithstanding that the Magistrate imposed the
maximum penalty. The problem was with the investigators and the prosecutors who preferred a
minor charge in a case where they could easily have brought a charge under Section 258 as read
with 260 of the penal Code; or indeed under section 167 of the Penal Code as force was used to
steal the child. Both these offences are felonies with a maximum penalty of seven years
imprisonment.
Indeed, better still, the prosecution could have preferred a charge of “KIDNAPPING OR
ABDUCTING IN ORDER TO MURDER” UNDER SECTION 261 OF THE PENAL CODE.
Section 261 of the Penal Code provides that:

Any person who kidnaps or abducts any person in order that such person
may be murdered, or may be so disposed of as to be put in danger of
being murdered, shall be guilty of a felony and shall be liable to
imprisonment for life.
This entails that, considering the nature of the offence, the maximum penalty to which the
offender would be liable of life imprisonment, under bearing in mind the context of attacks
against persons with albinism, the Second Grade Magistrate should have, if this was done by the
prosecution, referred the matter to the Chief Resident Magistrate or the High Court for trial of
this matter. Investigators and prosecutors are strongly advised wherever necessary to use section
261 of the Penal Code under these circumstances.
Section 261 of the Penal Code should be read together with section 264 of the Code which makes

provision for the offence of “wrongfully concealing or keeping in confinement kidnapped or abducted
person.” Section 264 provides that:
Any person who, knowing that any person has been kidnapped or has
been abducted, wrongfully conceals or confines such person, shall be
guilty of a felony and shall be punished in the same manner as if he had
kidnapped or abducted such person with the same intention or
knowledge, or for the same purpose, as that with or for which he
conceals or detains such person in confinement.
There could also be instances where people unlawfully kidnap and confine persons with albinism with
the unlawful purpose of subjecting them to grievous harm by people intending to use their tissue for
ritual purposes. Ideally, the specific offences relating to persons with disability that have been
examined and discussed above should be preferred. However, Section 262 of the penal Code, on
kidnapping or abducting with intent to confine person; and Section 263 of the Penal Code, on
kidnapping or abducting in order to subject person to grievous harm, slavery, etc, could be invoked to
charge attackers of persons with albinism.
Specimen Charges
Offence
Kidnapping in order to murder contrary to section 235(a) of the Penal Code (Cap 7:01 of the Laws of
Malawi)
Particulars of the Offence
X on or about the ....day of....20..., at...........in.........district in the Republic of Malawi, kidnapped Y,
being a person with disability, namely albinism, in order to murder her/him.
1.16 SECTION 21: PARTICIPATION
Section 21of the Penal Code is a general provision that deals with participants or accessories to
crimes.

It provides that:

When an offence is committed, each of the following persons is deemed
to have taken part in committing the offence and to be guilty of the
offence, and may be charged with actually committing it, that is to say—

(a) every person who actually does the act or makes the
omission which constitutes the offence;
( b)
every person who does or omits to do any act for the
purpose of enabling or aiding another person to commit the offence;

(c) every person who aids or abets another person in
committing the offence; and
( d)
any person who counsels or procures any other person to
commit the offence.

In the fourth case he may be charged with himself committing the
offence or with counselling or procuring its commission.
A conviction of counselling or procuring the commission of an
offence entails the same consequences in all respects as a conviction of
committing the offence.

Any person who procures another to do or omit to do any act of
such a nature that if he had himself done the act or made the omission the
act or omission would have constituted an offence on his part, is guilty of
an offence of the same kind, and is liable to the same punishment, as if
he had himself done the act or made the omission; and he may be
charged with himself doing the act or making the omission.
The provision is self-explanatory. In the context of this Handbook, those who actually commit the
offence against persons with albinism, or those who aid (render assistance), abet (provide
encouragement or moral support to the offender to proceed and offend); counsel (provide some
advice or how, where, against whom, etc to commit the offence), or procure (cause someone to
actually commit the offence), may all be charged with actually committing the offence/offences in
question.

Chapter 2
1. OFFENCES UNDER THE ANATOMY ACT
The Anatomy Act was not passed as an essentially penal statute. The Long Title to that Act makes it
clear that the Act was passed to make provision for the donation, examination and use of bodies, or
parts of bodies, of deceased persons for educational, scientific, research, therapeutic or diagnostic
purposes.
The Act is therefore designed to ensure that those purposes are achieved in an orderly manner
consistent with human dignity or the dignity of the dead person which dignity is a cherished human
value. Among other things, in pursuit of the overall goals of the Anatomy Act, the Act, whilst itself not
being an essentially penal statute, has penal provisions aimed at preventing the exploitation of dead
human bodies or tissue from dead human bodies or indeed tissue from living persons, for financial gain
or other exploitative purposes.
Thus exploitative practices over human tissue, whether from the dead or the living, triggers ethical
concerns rooted in human dignity. For instance, in their work, So and Tsui, in an article titled Property
Rights in Human Tissue – A Review of the Current Status of Hong Kong Law in Relation to Human
Body Parts, observe that:
It has been asserted that permitting people to enjoy right to income and
right to capital over their severed body tissues might be viewed as
permission to commoditisation of human body. This may challenge
traditional social values on human bodies and denigrate dignity upon
[living] persons and dead bodies.
What has happened in Malawi though, particularly in recent years, is that there has been an increase in
incidences of trespass on burial places in order to exhume the bodies of the dead and extract tissue
therefrom for exploitative ritualistic purposes. Indeed, there has also been an increase in attacks on
living persons for the same purposes. Persons with albinism in particular have been highly targeted for
such attacks. The spate of these incidences revealed a gap in the Penal Code which is Malawi’s
framework statute on the criminal law. The Penal Code lacked proper provisions that could be used to
address the problem of exhumation of dead bodies and exploitation of human tissue from dead bodies.
It is by reason of this lacuna in the Penal Code that investigators and prosecutors as well as courts have
in recent years had recourse to the Anatomy Act.
The discussion thus far has shown that Parliament has this year (2016) responded to the lacuna (gap) in
the Penal Code with necessary amendments to the Code and the Penal Code now has provisions which
can be invoked in direct response to the challenges posed by the attacks on persons with disability, and
in particular persons with albinism.
From a prosecutorial policy perspective, whenever there is a proper and effective provision for
dealing with a particular crime under the Penal Code, it is good practice to use the penal
provision under the Penal Code, which is the country’s primary penal statute, than using statutes
which are essentially non-penal in character such as the Anatomy Act.
It is however still essential that the offences provided for under the Anatomy Act be briefly explored in
order to provide guidance to investigators, prosecutors and magistrates in the event of need or
necessity.

One of the main penal provisions under the Anatomy Act which is relevant in relation to attacks
against persons with disability, in particular persons with albinism, is Section 16 of the Act.
1.1 SECTION 16:

PROHIBITION OF SALE OF BODY OR TISSUE

Text of the provision
A person who—

(a)

sells or buys the body of a deceased person or a tissue

removed from the body of a deceased or living person; or

(b) for gain or profit, supplies to any person for educational,
scientific, research, therapeutic or diagnostic purposes, or any other
purpose whatsoever, tissue removed from the body of a deceased or
living person,
commits an offence and shall, on conviction be liable to life
imprisonment.
Actus reus (the criminal act)
The actus reus for the offence consists in, under section 16(a), selling or buying the body of a deceased
person or a tissue removed from the body of a deceased or living person; or under section 16(b),
supplying to any person for educational, scientific, research, therapeutic or diagnostic purposes, or any
other purpose whatsoever, tissue removed from the body of a deceased or living person.
Mens rea (the guilty mind – or mental element)
The mens rea under section 16(a) is not explicit from the provision but, by necessary implication, it is
an intention to gain or profit from the sale; and for the person buying any purpose whatsoever. The
same mens rea applies to the supplier under section 16(b) of the Act.
It would appear that the mischief behind the prohibition under section 16 was to prevet the
commoditisation of the human body or tissue, whether living or dead.


For purposes of this Handbook, it is the offence under Section 16(a) rather than section 16(b) that has
been of concern.
Specimen Charges
Offence
Selling a human body contrary to section 16(a) of the Anatomy Act (Cap 34:03 of the Laws of Malawi)

Particulars of the Offence
X on or about the ....day of....20..., at...........in.........district in the Republic of Malawi, with intent to
gain profit or gain, sold the body of Y (deceased), being a person with disability, namely albinism.
Or
Offence

Selling human tissue contrary to section 16(a) of the Anatomy Act (Cap 34:03 of the Laws of Malawi)
Particulars of the Offence
X on or about the ....day of....20..., at...........in.........district in the Republic of Malawi, with intent to
gain profit or gain, sold tissue removed from the body of Y (deceased), being a person with disability,
namely albinism.
Or
Offence
Selling human tissue contrary to section 16(a) of the Anatomy Act (Cap 34:03 of the Laws of Malawi)
Particulars of the Offence
X on or about the ....day of....20..., at...........in.........district in the Republic of Malawi, with intent to
gain profit or gain, sold tissue removed from the body of Y, being a person with disability, namely
albinism.
Or

Offence
Selling human tissue contrary to section 16(a) of the Anatomy Act (Cap 34:03 of the Laws of Malawi)
Particulars of the Offence
X on or about the ....day of....20..., at...........in.........district in the Republic of Malawi, with intent to
gain profit or gain, sold tissue removed from the corpse of a human body.
Or
Offence
Selling a human body contrary to section 16(a) of the Anatomy Act (Cap 34:03 of the Laws of Malawi)

Particulars of the Offence
X on or about the ....day of....20..., at...........in.........district in the Republic of Malawi, with intent to
gain profit or gain, sold the corpse of a human body.
Or
Offence

Buying human tissue contrary to section 16(a) of the Anatomy Act (Cap 34:03 of the Laws of Malawi)
Particulars of the Offence
X on or about the ....day of....20..., at...........in.........district in the Republic of Malawi, with an unlawful
purpose, bought tissue removed from the corpse of a human body.
Or
Offence
Buying a human body contrary to section 16(a) of the Anatomy Act (Cap 34:03 of the Laws of Malawi)
Particulars of the Offence
X on or about the ....day of....20..., at...........in.........district in the Republic of Malawi, with an unlawful
purpose, bought the body (corpse) of Y (deceased), being a person with disability, namely albinism.

Or
Offence
Buying human tissue contrary to section 16(a) of the Anatomy Act (Cap 34:03 of the Laws of Malawi)
Particulars of the Offence
X on or about the ....day of....20..., at...........in.........district in the Republic of Malawi, with an unlawful
purpose, bought tissue removed from the body of Y, being a person with disability, namely albinism.
Or
Offence
Buying a human body contrary to section 16(a) of the Anatomy Act (Cap 34:03 of the Laws of Malawi)
Particulars of the Offence
X on or about the ....day of....20..., at...........in.........district in the Republic of Malawi, with an unlawful
purpose, bought the corpse of a human body.
1.2 SECTION 18:

OTHER

OFFENCES AND PENALTIES

Text of the provision
(1) A person who—

(a)

removes any tissue from the body of a deceased person or

the body of a living person otherwise than in accordance with this Act or
any other written law or, in pursuance of a profession or calling he
lawfully practises; or

(b) conducts a postmortem on the body of a deceased person
otherwise than in accordance with this Act or any other written law; or
(c) not being the person empowered to do so under this Act,
purports to give authority for the body of a deceased person or for any
tissue to be examined anatomically;
(d)

being lawfully in possession of the body of a deceased

person or of any tissue, delivers up such possession to another person
knowing or having reason to believe that the body or tissue will be
examined anatomically otherwise than in accordance with this Act;

(e) receives for anatomical examination or examines
anatomically, the body of a deceased person or any tissue in respect of
which authority under this Act has not been given,
and
(f) has in his possession a deceased body or any human tissue, without a
valid explanation for such possession;
commits
an offence and shall on conviction be liable to life
imprisonment;
(2) For the purpose of this section, possession includes not only having
in one’s own personal possession but also knowingly having anything in
the actual possession or custody of any other person, or having anything
in any place, whether belonging to, or occupied by oneself or not, for the
use or benefit of oneself or of any other person; and if there are two or
more persons and any one or more of them with the knowledge and
consent of the rest has or have anything in his or their custody or
possession, it shall be deemed and taken to be in the custody and
possession of each and all of them.
Actus reus (the criminal act)
The actus reus for the offence consists in dealing with any human body or tissue or having possession
thereof unlawfully and without valid explanation.
Mens rea (the guilty mind – or mental element)
The mens rea for this offence is having the purpose or an intention:
ii. to use such dead body or human tissue or
iii. to benefit from the same whether by the accused person himself or herself or of any
other person; or
iiii. for any other unlawful purpose.

Specimen Charges
Offence
Unlawful dealing with a human body or tissue contrary to section 18(1)(a) of the Anatomy Act (Cap
34:03 of the Laws of Malawi)
Particulars of the Offence
X on or about the ....day of....20..., at...........in.........district in the Republic of Malawi, with an unlawful
purpose, removed tissue from the body of Y being a person with disability, namely albinism.
Or
Offence
Unlawful dealing with a human body or tissue contrary to section 18(1)(a) of the Anatomy Act (Cap
34:03 of the Laws of Malawi)
Particulars of the Offence
X on or about the ....day of....20..., at...........in.........district in the Republic of Malawi, with an unlawful
purpose, removed tissue from the dead body of Y who was a person with disability, namely albinism.
Or
Offence
Unlawful dealing with a human body or tissue contrary to section 18(1)(f) of the Anatomy Act (Cap
34:03 of the Laws of Malawi)
Particulars of the Offence
X on or about the ....day of....20..., at...........in.........district in the Republic of Malawi, was found in
possession a deceased body, without a valid explanation for such possession

Or

Offence
Unlawful dealing with a human body or tissue contrary to section 18(1)(f) of the Anatomy Act (Cap
34:03 of the Laws of Malawi)
Particulars of the Offence
X on or about the ....day of....20..., at...........in.........district in the Republic of Malawi, was found in
possession human tissue, without a valid explanation for such possession

Chapter 3
1.

OFFENCES UNDER THE CHILD
PROTECTION AND JUSTICE ACT, 2010

CARE,

Many offences that have been committed against persons with albinism have been perpetrated against
children. The reasons are quite straightforward. Children are doubly vulnerable by reason of their
immature age; both physically as they do not possess sufficient strength to physically protect
themselves from attackers such as abductors or kidnappers; and they are also very vulnerable to
suggestion and easy inducement or enticement away from their parents or guardians by others,
especially when those inducing or enticing them away are people they are acquainted with or related to.
The various offences that have been discussed above will apply to children with albinism as well, and
the fact that the victim is a child will constitute an aggravating factor when sentencing a convict of any
particular offence targeted at persons with albinism.
Notably however, the Penal Code does not have a specific provision proscribing human trafficking as
that offence is understood at international law. The Crime of human trafficking has been well defined
under the Protocol to Prevent, Suppress and Punish Trafficking in persons Especially Women and
Children (The Trafficking in Persons Protocol – otherwise known as the Palermo Protocol) of 2000.
1.1 SECTION 78:

CHILD ABDUCTION

Text of the provision
(1) A person who, unlawfully takes, retains or conceals a child
without the consent of the parent or without the consent of any other
person who has lawful custody of the child commits an offence and
shall be liable to imprisonment for ten years.
(2) For the purposes of this section, lawful custody may be conferred
on a person by(a) the operation of any written law;
(b) judicial or administrative decision; or
(c) a lawful agreement.
Actus reus (the criminal act)
The actus reus for the offence consists in:
i. unlawful taking or concealing of a child
ii. without the consent of the parent or other person having lawful custody of the child.
Mens rea (the guilty mind – or mental element)
This it appears is an offence of strict liability. Unlike the offence of child stealing under Section
167 of the Penal Code (which also carries a lesser maximum penalty of seven years imprisonment),
the offence under Section 78 of the CCPJA does not have a rider that:
It is a defence to a charge of any of the offences defined in this

section to prove that the accused person claimed in good faith a right
to the possession of the child, or, in the case of an illegitimate child,
is its mother or claimed to be its father.
This defence therefore is not available when a charge is laid under section 78 of the CCPJA.
Where the person abducted is a child with albinism, this provision is to be preferred over section
167 of the Penal Code.
However, unless the evidence available is insufficient, investigators and prosecutors are
advised to first examine the option of prosecuting such an offender under Section 261 of the
Penal Code with the offence of abducting in order to murder.
Specimen Charges
Offence
Child abduction contrary to section 78 of the Child Care, Protection and Justice Act, 2010
Particulars of the Offence
X on or about the ....day of....20..., at...........in.........district in the Republic of Malawi, abducted Y,
being a child with disability, namely albinism.
1.2 SECTION 79:

CHILD TRAFFICKING

Text of the provision
(2) A person who takes part in any transaction the object or one of the

objects of which is child trafficking commits an offence and shall be
liable to imprisonment for life.
(3) (2) For the purposes of this section, child trafficking means the
recruitment, transaction, transfer, harbouring or receipt of a child for
the purposes of exploitation.
Actus reus (the criminal act)
The actus reus for the offence is the:
i. recruitment;
ii. engaging in a transaction;
iii. transfer;
iiii. harbouring; or
v. receipt;
of a child.
Mens rea (the guilty mind – or mental element)
The mens rea is the purpose of exploitation. The removal of organs or other tissue from a child
with albinism is clearly a form of exploitation.
Specimen Charges
Offence
Child trafficking contrary to section 79 of the Child Care, Protection and Justice Act, 2010

Particulars of the Offence
X on or about the ....day of....20..., at...........in.........district in the Republic of Malawi,
recruited/transferred/harboured/ received/transacted in, Y being a child with disability, namely
albinism.

Chapter 4
1. OFFENCES UNDER THE

TRAFFICKING IN PERSONS ACT,
2015
As mentioned in the introduction under Part IC above, the Penal Code does not have a specific
provision proscribing human trafficking as that offence is understood at international law. Parliament
first responded to this gap in the law by introducing section 79 of the CCPJA discussed above.
However, it remained evident that the problem of human trafficking was not confined to children but
affected all categories of persons, with women and children being particularly vulnerable. It was in this
vein that the Law Commission prepared a Bill on Trafficking in Persons which was later passed into
law as the Trafficking in Persons Act in 2015.
Research shows that attacks on persons with albinism in Africa generally, and in the Eastern and
Southern African regions to which Malawi is part, have also had a trans-boundary character. Put
differently, persons with albinism are another group of persons that are particularly vulnerable
to human trafficking principally to harvest their human tissue for ritualistic reasons.

Thus the Trafficking in Persons Act, and the offences it creates, is a very important piece o legislation
in the fight against attacks on persons with albinism.
Before exploring the relevant penal provisions, it is essential to examine some key definitions under the
Act. Section 2 of the Trafficking in Persons Act, 2015 defines trafficking in the following terms:
“trafficking in persons” means recruitment, transportation, transferring,
harbouring, receiving or obtaining another person, within or beyond the
territory of Malawi, through —
(a) threats or use of force or coercion;
(b) abduction;
(c) fraud or deception;
(d) abuse or threats of abuse of power or position;
(e) abuse or threats of abuse of position of vulnerability;
(f) abuse or threats of abuse of the law or legal process;
(g) giving or receiving of payments to obtain consent of a person having
control of that other person, for the purpose of exploitation of that
person.
Section 2 of the Act proceeds to define a “Trafficked person” as: “a person or child who has suffered
harm, including mental and physical injury, emotional suffering, economic loss or substantial
impairment of the person’s fundamental human rights through acts that contravene sections 14 and 15
[of the Act]”.
The section further defines exploitation in the following terms:
“exploitation” includes—
(a) forced labour or any extraction of work or services from a person;
(b) the forced participation of a person in all forms of commercial sexual
activity such as prostitution, sexually-explicit performance, or in the
production of pornography;
(c) the removal of body parts or the extraction of organs or tissue; or
(d) any other practice in terms of which it cannot be said that the person
participated willingly;
Thus, in order to prove human trafficking as an offence under the Trafficking in persons Act, three
essential elements must be proved as signposts:
(b) The act – i.e what was done?

This must involve recruitment, transportation,
transferring, harbouring, receiving or obtaining another person, within or beyond the
territory of Malawi.

(c) The means – i.e how was the act done? This should be done by showing (proving)

that the act was done through or by means of threats or use of force or coercion;
abduction; fraud or deception; abuse or threats of abuse of power or position; abuse
or threats of abuse of position of vulnerability; abuse or threats of abuse of the law
or legal process;or giving or receiving of payments to obtain consent of a person
having control of that other person.
(d) The purpose for the act. What was the purpose for the act? It should be shown

(proved) that act was done for the purpose of exploitation of the person concerned.
With regard to attacks on persons with albinism, it should be noted that in the definition of
“exploitation” under section 2 of the Act, item (c) states that exploitation under the Act includes

“the removal of body parts or the extraction of organs or tissue,” which is the main purpose for
which persons with albinism are trafficked.

TRAFFICKING IN PERSONS
SECTION 15:
 RAFFICKING IN CHILDREN
T

1.1 SECTION 14:

Text of the provisions
Trafficking in persons
14.— (1) A person who trafficks another person commits the offence
termed trafficking in persons and shall, upon conviction, be liable to
imprisonment for fourteen years without the option of a fine.
(2) The consent of a trafficked person is immaterial where any of the
means set out in section 2 have been used.
Trafficking in children
15.— (1) Notwithstanding section 14, a person who trafficks a child,
commits an offence termed trafficking in children and shall, upon
conviction, be liable to imprisonment for twenty-one years without the
option of a fine.
(2) It is immaterial that at the time of commission of trafficking in
children, the means set out in section 2 with respect to trafficking in
persons were not used or the child consented to the commission of the
offence.
Actus reus (the criminal act)
The actus reus is any of the acts plus the means as discussed in the definition of trafficking under
section 2 of the Act (above).
With respect to trafficking in children, the actus reus consists in proof of the acts only, as the means
are irrelevant.
Mens rea (the guilty mind – or mental element)
The mens rea is an intention to exploit and exploitation is as defined under section 2 of the Act as
outlined above.
Specimen Charges

Offence
Human trafficking contrary to section 14 of the Trafficking in Persons Act, 2015
Particulars of the Offence

X on or about the ....day of....20..., at...........in.........district in the Republic of Malawi,
recruited/transported/transferred/harboured/received/obtained Y, being a person with disability,
namely albinism, by means of threats or use of force or coercion/abduction/fraud or deception/abuse or
threats of abuse of power or position/abuse or threats of abuse of position of vulnerability/abuse or
threats of abuse of the law or legal process/giving or receiving of payments to obtain consent of a
person having control of Y, for the purpose of exploitation
Or

Offence
Trafficking in children contrary to section 15 of the Trafficking in Persons Act, 2015
Particulars of the Offence
X on or about the ....day of....20..., at...........in.........district in the Republic of Malawi,
recruited/transported/transferred/harboured/received/obtained Y, being a child with disability, namely
albinism, for the purpose of exploitation
According to section 16(1) of the TIP Act, the following are aggravated forms of trafficking —
(a) where the judicial processes of adoption, fosterage, guardianship or wardship have been used to
recruit a child; (b) where the accused is a relative of the trafficked person; (c) where the trafficked
person is of unsound mind; (d) where the offence is committed by an organized criminal group; (e)
where the offence is committed by a public servant, a religious leader, a traditional leader or any person
acting in an official capacity in the exercise of his duties; (f) where the offence is committed by a
person purporting to act, in the exercise of an official duty where such official acts in abuse of authority
or moral ascendancy; (g) where the offence is committed for the purpose of removing body parts or
extracting, tissue or organs; (h) where, on occasion of the commission of the offence, the trafficked
person dies, develops a mental condition, becomes pregnant or is forced to terminate a pregnancy,
suffers mutilation, disfigurement or permanent bodily injury; or is exposed to any other substantial
health risk.
Where the offence of trafficking in persons or trafficking in children is aggravated, the maximum
penalty is imprisonment for life without the option of a fine.
There is one key point that is a source of confusion which investigators, prosecutors and judicial
officers should be keenly aware of. The offence of trafficking in children is found both under the
CCPJA, under section 79 thereof, and under the TIP Act under section. Section 79 of the CCPJA
provides for a maximum penalty of life imprisonment for child trafficking, whilst the Trafficking in
Persons Act provides for a maximum of only 21 years imprisonment for the same offence. The
Trafficking in persons Act, 2015 is a more recent statute compared with the CCPJA, 2010. It is unclear
as to why the drafters of Section 15 of the TIP Act decided to attenuate the sanction for child
trafficking. Section 23(1) of the Constitution of Malawi provides that “the best interests and welfare of
children shall be a primary consideration in all decisions affecting them.” Therefore, where an
investigator, a prosecutor or a judicial officer is faced with a decision as to whether to invoke the
CCPJA or the TIP Act in respect of the offence of child trafficking, he or she should have, as a primary
consideration, the best interests of the affected child. It is submitted that the best interests of the child
would lie in opting for the law with a more serious penal sanction, i.e the CCPJA.

Section 22 of the TIP Act imposes a duty of members of the public to report any suspected cases of
human trafficking or trafficking in children. The Section provides that:

22.— (1) A person who knows, suspects or has reason to suspect that an
offence under this Act is being, has been or is about to be committed,
shall as soon as is practicable, report this to the Police.
(2) A person who contrary to subsection (1), fails to report to the
Police, commits an offence and shall, upon conviction, be liable to a fine
of
K500,000 and to imprisonment for one year.
(3) The Officer-in-Charge of the Police Station to which a report has
been made shall ensure that the identity of the informant is not revealed.

Chapter 5
1. OFFENCES UNDER THE WITCHCRAFT ACT (CAP. 7:02 OF THE LAWS OF

MALAWI)
As the foregoing discussion makes clear, the increase in attacks on persons with albinism for purposes
of exploitation has been directly linked to superstitious beliefs in the efficacy of certain rituals which
require human tissue obtained from persons with albinism whether living or dead. It is therefore
apparent that there is a direct nexus (link) between the attacks on persons with albinism and belief in
witchcraft. The connection between attacks on persons with albinism and witchcraft beliefs has been
expressed by the United Nations Independent Expert on the rights of persons with albinism who has
stated that: “People with albinism are being hunted for witchcraft rituals, their body parts hacked off
with machetes, and even having their graves desecrated.”
Research findings from the consultations made in the preparation of this Handbook reveal that
witchdoctors are among those at the centre of causing other people to attack persons with albinism with
the object of bringing human tissue extracted from such persons to the witchdoctors for purposes of
superstitious rituals.
The Witchcraft Act has generated a lot of controversy. The Law Commission is in the process of
reviewing this law. In an Issues Paper on the Review of the Witchcraft Act, the Law Commission has
made a number of observations.
First, the Law Commission observes that the Act assumes that witchcraft does not exist. It states that:
“It is therefore an offence to allege that someone practices witchcraft. Accordingly it is also an offence
for one to claim that he practices witchcraft. In this case one is charged of pretending (to practise)
witchcraft.” The Law Commission further states that “That is why it is an offence either to accuse
someone of being a witch or wizard, or to claim that [he/she practices] witchcraft, or to conduct trials
by ordeal, or to administer charms for the purposes of committing any unlawful act.”
Secondly, the Law Commission states that:
Despite that some stakeholders appreciate that the Witchcraft Act is
intended to protect Malawians from harmful practices by providing a
legal mechanism through which the dangerous practice would disappear,
however they argue that the law on witchcraft in Malawi is outdated. It
has been argued that the Act does not address basic issues of witchcraft
and therefore it has gaps that the Commission needs to address with
urgency.
Further, the Law Commission points out that:
some submissions in custody of the Law Commission indicate that some
people in Malawi believe that witchcraft is real. With this belief some
offences in the act, for instance, pretending to practice witchcraft, does
not therefore make sense to them. This problem is compounded when the
person suspected to practise witchcraft himself admits that he is a witch
or a wizard. The other problem comes when children allege that a certain
member of the community is teaching them witchcraft. The community
in general and the parents or guardians in particular would like to protect
the children by, among other things, punishing the alleged perpetrator of

the malpractice. However the law enforcers sometimes arrest them for
accusing someone of practising witchcraft. Therefore those that believe
that witchcraft exists perceive the law on witchcraft as foreign. To them
this foreign law does not address the realities in their communities.
What remains clear however, for purposes of combating attacks on persons with albinism, with the
instrument of the law, is that in many cases it is people who profess themselves to be witchdoctors and
who claim to have access to supernatural powers; or indeed who claim to have supernatural magical
powers; who advise other people to attack and kill persons with albinism so as to use their body parts
(human tissue) for ritualistic purposes.
The aim of investigators, prosecutors and courts should be how to creatively use the existing law,
including the Witchcraft Act, to prevent such attacks whilst at the same time upholding fundamental
human rights.
1.1 SECTION 6:

PRETENDING WITCHCRAFT

Text of the provisions
Any person who by his statements or actions represents himself to be a
wizard or witch or as having or exercising the power of witchcraft shall
be liable to a fine of £50 and to imprisonment for ten years.
Actus reus (the criminal act)
The actus reus comprises in:
i. uttering statements representing oneself to be a wizard or witch or as having or
exercising the power of witchcraft; or
ii. acting in a manner that represents oneself to be a wizard or witch; or as having or
exercising the power of witchcraft.
Mens rea (the guilty mind – or mental element)
The mens rea is is not explicit from the provision. The context of the Act however suggests that there is
mens rea for this offence and that it is an intention to have others believe that the accused person is a
wizard or a witch or that he or she has or exercises the power of witchcraft
The question one has to ask, though, is whether this offence is constitutionally valid, and whether it is
appropriate for purposes of combating attacks against persons with albinism. Section 6 prohibits any
person from claiming that he/she is a witch or wizard, and the highest sanction is a prison term for ten
years. If one simply claims to be a Wizard or Witch, does that, per se, threaten persons with albinism?
It would appear that if at all there would be a connection between pretending to be or claiming to be a
witch or wizard and the threat to the security of persons with albinism, it would be too tenuous for
purposes of criminal liability. The Handbook therefore, for present purposes, recommends to
investigators, prosecutors and magistrates not to invoke section 6 of the Witchcraft Act until final
review and passage of revised Witchcraft law by Parliament.
1.2 SECTION 8:

PROFESSION OF WITCHCRAFT

Text of the provisions

The profession or calling of witchfinder or witchdoctor or of professional
maker or mixer of poison is hereby declared to be an illegal calling and
every person exercising or pretending to exercise such calling or
profession shall be guilty of felony and shall be liable to imprisonment
for life.
Actus reus (the criminal act)
The actus reus comprises in professing to be or calling oneself to be witchfinder or witchdoctor or of
professional maker or mixer of poison; or pretending to be any of these.
Mens rea (the guilty mind – or mental element)
The mens rea is is not explicit from the provision. The context of the Act however suggests that there is
mens rea for this offence and that it is an intention to have others believe that the accused person is a
witchfinder or witchdoctor or of professional maker or mixer of poison or that he or she has or
exercises powers as such.
This is the provision under the Witchcraft Act which is of direct concern to persons with albinism and
is indeed one of the provisions in the general criminal law that are central in the fight against attacks on
persons with albinism. Research shows that people who profess to be witchdoctors in particular, as
highlighted above, are the commonest procurers of attacks on persons with albinism as they advise
attackers to get body parts of persons with albinism which they can use for ritual purposes. They also
purport to assure perpetrators of crimes against persons with albinism that they will give them charms
so that they may not be arrested by police or convicted in a court of law. One sees detriment in the
profession of oneself as a witch, wizard, witchfinder, witchdoctor, professional maker or mixer of
poison but there is no obvious advantage at all in professing oneself to be any of these things. Very
sadly, these are directly linked with the spike in attacks on persons with albinism in modern days.
According to an investigative research Report on the Abductions, Killings and Exhumation of the
Remains of Persons with Albinism in Malawi conducted recently on behalf of UNICEF and the
Department of Disability and Elderly Affairs:
The study has found out that the perpetrators of the atrocities are small
scale business persons, fishermen, farmers and traditional healers and
other unknown wealthy individuals who are lured and motivated by the
promise of riches and change of fortunes in their activities and lives.
There is growing evidence that these atrocities are being organized by
some people who have enough money to meet the expenses incurred in
these atrocities. Persons who are facing financial hardships are therefore
being used to abduct, kill or exhume the remains of persons with
albinism for body parts which are believed to be sold to local as well as
cross-border buyers for their end use. Usually, the services of traditional
healers are sought to get protective charms so that they can carry out the
atrocities without being detected by the public or apprehended by the
police, according to one convict at Zomba Maximum Prison. The
perpetrators go through either a parent or a relative to get to the victims.
There is therefore very credible information that there is a clear nexus between the spike in attacks on
persons with albinism and the profession of being witchdoctors or professional makers. Thus the
offence of profession of witchcraft, which includes profession of being a witchdoctor, as well as the
maximum penalty of life imprisonment, are appropriate in view of the role these are playing in
exacerbating the problem of attacks on persons with albinism.

Specimen Charges
Offence
Profession of witchcraft contrary to section 8 of the Witchcraft Act, Cap. 7:02 of the Laws of Malawi
Particulars of the Offence
X on or about the ....day of....20..., at...........in.........district in the Republic of Malawi, conducted
himself/herself as a witchfinder/witchdoctor/professional maker/mixer of poison;
or
X on or about the ....day of....20..., at...........in.........district in the Republic of Malawi, pretended to be a
witchfinder/witchdoctor/professional maker/mixer of poison;
SECTION 9:

USING CHARMS, LOTS, ETC.


Any person who shall use or assist in using any lot or charm with a view
to the commission of any unlawful act shall be liable to a fine of £5 and
to imprisonment for one year
This clearly is also another practice which is directly connected to attacks on persons with albinism. As
observed in the UNICEF report referenced above, some of the people who profess of be witchdoctors
provide charms to perpetrators of attacks on persons with albinism falsely assuring them that such
charms will enable them to evade law enforcement agencies. In doing so, the people that profess to be
witchdoctors or witches, etc, assist such perpetrators to use lots or charms with a view to committing
unlawful acts. The offence is a misdemeanor, carrying a maximum penalty of £5 and to imprisonment
for one year. It is clear an old colonial-era provision in the law. The punishment may have to be
revisited by Parliament in view of recent developments such as the spike in attacks on persons with
albinism.
Specimen Charges

Offence
Using a lot or charm contrary to section 9 of the Witchcraft Act, Cap. 7:02 of the Laws of Malawi
Particulars of the Offence
X on or about the ....day of....20..., at...........in.........district in the Republic of Malawi, used/ assisted Y
in using a lot or charm with a view to the commission of any unlawful act.

Part III
The Role of Investigators
1. INTRODUCTION
In the process of the law on crimes and criminal procedure, the investigator plays a critical role of
gathering evidence as to whether, when, how ad sometimes why a particular offence was committed,
and further that such offence was committed by a particular person (or persons).
The discussion of the law in Part I of this handbook should serve as a very important guide for crime
investigators when they are conducting investigations into offences related to persons with albinism.
That discussion is essential firstly because the primary call on what offence and hence what charge
should be preferred against a particular accused person is made by the investigator. Necessarily, in
order to do this, the investigator must be familiar with the broad range of offences from which to select
the most appropriate charge.
The investigator must, in addition, be keenly aware of the elements of the offence. The analysis above
which has provided an outline of the elements of each of the offences explored, identifying the actus
reus and mens rea for each offence, should serve a very important investigative purpose. When looking
for evidence, the investigator must remain focused on garnering evidence that will prove each of the
essential elements for the particular offence charged, beyond reasonable doubt. Once the investigator
fails to do proper work in this regard, neither the prosecutor nor the court can cure the defect. The role
of the crime investigator is therefore big in the process of the criminal law and procedure.
The United Nations Global Initiative to Fight Human Trafficking (UN – GIFT), in its Anti-human
trafficking manual for criminal justice practitioners: Module 8, espouses what is a very important
model of investigations into crime, especially where the same involves vulnerable persons in society.
This is a model called “PEACE” which is an investigative model for interviewing suspects, witnesses
and victims. According to UN-GIFT, the term “PEACE” is an acronym that stands for: Plan and
Prepare; Engage and Explain; Account (provide an account); Close; ad Evaluate. The UN Guidelines
on Justice in Matters involving Child Victims and Witnesses of Crime (2005) recognize also that
children who are victims and witnesses are particularly vulnerable and need special protection,
assistance and support appropriate to their age, level of maturity and unique needs in order to prevent
further hardship and trauma that may result from their participation in the criminal justice process.

2. PREPARATION:
The importance of preparation for any type of investigation is critical. To prepare is to plan to succeed.
Preparation is dealt with here at two levels. Firstly, at the level of the individual investigator. Secondly
at the institutional level of the institution conducting the investigation, most likely the Police.

2.1 Individual preparation:

(a) When preparing for an investigation, the investigator must have a complete checklist of
what it is that he or she is setting out to find.
(b) The investigator should be keenly aware of the rule on admissibility of evidence, and must
obtain his or her evidence diligently, including conducting interviews in such a way as
would render the evidence that has been obtained admissible in Malawian courts.
(c) The investigator should consider whether there are any extra-territorial issues to be dealt
with, e.g. where an accused person has crossed borders into another country or is based in
another country, and where such issues arise, quickly escalate the matter to relevant
authorities for directives and necessary action, including the office of the Director of Public
Prosecutions. These are cases that necessitate extradition protocols between Malawi and the
other countries concerned. The Minister Responsible for Foreign Affairs may, in terms of
Section 3 of the Extradition Act, enter into bilateral extradition arrangements with other
countries, on the basis of reciprocity, for the surrender on a basis of reciprocity, of fugitive
offenders. Within the region, Malawi has a bilateral extradition treaty with the Republic of
South Africa. It has also ratified the SADC Protocol on Extradition although this protocol is
yet to come into force as only 8 out of the required 10 states have thus far deposited
instruments of ratification.

(d) What this means is the surrender of any fugitive from Malawi with most of its neighbours
would have to be negotiated by the Minister on a case by case basis. Sec tion 21 of the
Extradition Act however required that a person surrendered to Malawi by way of extradition
should be tried for the requested offence or a lesser offence in respect thereof within six
months from the date of his or her surrender failing which he or she should be allowed to
leave the country. The important point is for investigators to be very vigilant in their
approach and whenever someone they are looking for is outside the jurisdiction, this should
be immediately brought to the attention of relevant authorities, namely the Director of
Public Prosecutions who will in turn take the matter up with the relevant Minister for
purposes of extradition processes.
(e) Ultimately, what the crime investigator seeks to do is to obtain an accurate account,
sufficiently supported by credible and admissible evidence, which will prove the
commission of the offence by a particular accused person or persons.
(f) The investigator should also prepare in particular, on the following non-exhaustive matters:
i. How to handle witnesses who are children. For instance, the investigator should ensure
that the interview room is generally child friendly; the length of interviews should be set by
the pace the child is comfortable with; the investigator should bear in mind that children
may need more breaks during the interview; the investigator should, as far as possible and
advisedly involve a social welfare officer to assess the child for suitability for the
interview; the written statement obtained out of the interview with the child should be
transcribed in the child’s language; and wherever possible children should be interviewed in
the knowledge that a person they trust and are comfortable with, such as a parent or
guardian, is around to provide any needed social or emotional support.
ii. How to handle witnesses who have been traumatized through being the direct victims
and survivors of a gruesome crime;
iii. How to handle witnesses who are victims of trafficking in persons;
iiii. How to handle witnesses coming from a particular vulnerable or socially marginalized
group who may not have full confidence and trust in the machinery of the State, especially

the Police investigator himself/herself such as foreign nationals. UN-GIFT for instance has
observed that “Witnesses [especially victims of crime] may believe that law enforcement
agencies and officers are corrupt because of general experiences they have had [or because
they have been told that] the police are corrupt.
v. How to handle evidence which needs specialized forensic investigations;
vi. How to handle informants who wish to remain anonymous;
vii. How to handle cultural or religious sensibilities of witnesses [including victims] that
may otherwise inhibit the co-operation or unhindered testimony of the witness. As UNGIFT observes; “Satisfying basic requirements of a person’s culture are important to
help them feel relaxed, comfortable and willing to cooperate. Basic requirements include
things such as food, clothing and religious observance. Many investigators will be
experienced in working with these requirements [but] a witness may come from a
community or culture the investigator is not familiar with and will not know whether more
or different provisions are necessary.” It is not in every case that the investigator will have
to take care of these things, but it is important that he/she should prepare and accordingly
respond in the event that he/she senses that special attention should be paid to these in the
course of the investigation. An example of a cultural challenge could be when it becomes
essential for the investigator or investigating team to go back to a burial site where remains
of a person with albinism were exhumed or otherwise interfered with. In Malawi,
graveyards attract a multiplicity of cultural beliefs and the investigator should prepare in
advance, study what these beliefs are and how to address them should they present a
challenge or barrier to the effective conclusion of the investigation.
viii. Whether there is need to arrange for interpreters, social supporters (such as a close
friend or relative when providing testimony) and accommodation.
ix. The Investigator should carefully prepare for the location of the interview. The
investigator should ask himself/herself a series of questions, contextualizing them to the
specific facts and circumstances of each case and each witness (including a victim of
crime). These questions, which are especially important in cases involving severely
traumatized victims, may include, but not be limited to:
• Will the victim/witness be distressed if the interview is held in an unfamiliar
location?
• Will there be a negative effect on their account if it is held in a familiar location?
• Is there any specific probative value (value in strengthening the case against the
accused person) for the victim to be taken to revisit the scene of an attack or
other locations described by the witness in order to corroborate the account and
identify further investigative opportunities? If there is no discernible probative
value, avoid a revisit to the scene as it is likely to have an adverse psychological
effect on the victim. If there be special probative value in such a visit; and it has
been reported that Investigators around the world have reported considerable
success with this technique, then there is need for special planning. The most
important consideration is the safety of the witness. It is advisable that the
investigator or investigators should only make such visits with plain clothes
officers, and wherever possible in an unmarked car, and that there should be
sufficient staff to both protect the witness and record what is being said. The
investigator should also carefully brief all staff involved about the risks and
objectives of the visit. I addition, the investigator should also arrange necessary
support services for the victim in particular, such as counseling before, at the
scene and soon after the scene visit.
x. Whether there is need to arrange for forensic DNA tests. There will be cases where DNA
evidence would be important towards providing the commission of a particular offence by a

particular accused person. For instance, where a person is found in possession of human
bones and it is alleged that they are the bones of a particular deceased person, that could be
a crucial piece of evidence; but to prove beyond reasonable doubt that the bones are those of
a particular deceased person who is the specific subject of investigation for, say, a murder,
DNA evidence could be critical. The investigator should therefore make proper preparations
to make arrangements for this.
(e) After interviews, interviewees have, on occasion, been taken to locations they have described to
corroborate the account and identify further investigative opportunities. Investigators report
considerable success with this technique. This tactic requires some care when planning.
(i) Can appropriate assistance and support (e.g. interpreters, health care, etc.) be
provided at the chosen location?
(f) These considerations apply to both victims of crime, other witnesses and suspects.
2.2 Institutional preparation:
(a) Need for special investigators
Ideally, interviews of victims of crime in special types of crime such as offences targeted at persons
with disability, in particular persons with albinism and human trafficking offences should be
conducted by specially trained investigators. The state must therefore set aside resources to specially
train specially identified good investigators on how to investigate into crimes targeted at persons
belonging to vulnerable groups, in particular crimes targeted at persons with albinism.
(b) Witness protection
The United Nations Global Initiative to Fight Human Trafficking defines Witness protection as:
Any form of physical protection that is provided for a witness or an
informant or anybody concerned with the supply of vital information
(against a criminal group, network or activities) that may activate a
criminal justice process against such group or network with a view to
dismantling them. The protection may include but is not limited to police
and judicial protection during investigation and the trial stage of a case to
a full-blown witness protection programme, including measures such as
physical relocation of such a witness or informant to a different location,
with the identity and vital particulars changed.
From the results of the consultations done with stakeholders in preparing this handbook, it is
evident that offences perpetrated against persons with albinism are frequently organized by
crime rings or syndicates, which regrettably are yet to be busted. The result however is that
prosecuting such cases may present security threats to witnesses, whether the direct victims
(when they survive), their relatives or other witnesses.
In the case of Masumbuku Matata et al v Republic,the Court of Appeal of Tanzania explained this
astutely when it said:
We are of the well decided opinion that it is our bounden and most
solemn duty to make these final remarks. This was a most atrocious,
heinous and dastardly act by three healthy young persons to take the life
of an innocent child of a tender age of thirteen years in freezing cold
blood because of some quick and possibly easy gain. Some names have

been mentioned in Exh P4, the extra-judicial statement of appellant 1, but
we cannot broadcast them for all we know they might be innocent. But
we are cork sure that there must be some wealthy people who hire stupid
young fellows like these to perform these callous acts. We just hope that
the powers that are will follow up these clues which are in the hands of
the police and save our Heaven of Peace from such extremely shameful
and debasing incidents.
It is important that the institutions of State, the Police, the Department responsible for matters of State
Security, the Director of Public Prosecutions as well as the Courts, should have a well-developed legal
and policy framework for dealing with matters of witness protection whenever the need arises.
As the UN-GIFT states, in appropriate cases:
These…support services…should be anticipated from the planning stage
and implemented from the moment you come in contact with suspected
victim for interview. It is not something that can be put off to the end of
an interview or series of interviews. Support of this kind is not easy to
arrange, and the earlier you start, the better. Cooperation and trust is not
likely to occur until you have at least taken some steps towards making
these support arrangements and telling the witness/victim what is in place
for him/her.

3. ENGAGE AND EXPLAIN
It is important that at a very early stage of the investigation, the investigator and the witness (including
the victim) should establish some good rapport between them. For a person with albinism, it is vital
that he or she should be fully assured that the investigator himself/herself does not have his/her own
prejudices against persons with albinism. This is crucial because a relationship of trust between the
witness and the crime investigator is critical for the investigator to get the necessary cooperation and a
good and full account of what the witness knows or has information about. Engaging means forming a
relationship or connecting with the person who is being interviewed. “Typically, the victim should be
told what is going to happen in the interview, how information obtained might be used and victim’s
rights.”
4. ACCOUNT
The investigator should start the interview by introducing herself/himself to the witness – mentioning
who she/he is; what her/his position is; and that he/she is experienced in this kind of work and, if
applicable, that he/she has met and interviewed people (persons with albinism/or people testifying in
cases related to attacks on persons with albinism) in similar situations before.
The investigator should then explain the purpose of the interview and the role of others who may be
present in the interview e.g. the interpreter, other police officers, etc. The investigator should also
explain should how the interview will be recorded.
When obtaining an account from a witness (including a victim of crime), the best practice is to let the
witness first explain what they know about or in connection with the offence without interruption
through their “free recall.”
Such an account might contain some (apparent) inconsistencies or some (apparent) contradictions.

The investigator should carefully listen and should then follow up with more pointed and probing
questions afterwards. The questions put should be simple; they should not contain jargon (e.g instead
of asking whether what the witness saw was “human tissue”, the investigator should ask whether what
the witness saw was human flesh, or human bone, or blood, etc, as the case may be – ordinary terms
understood by an ordinary reasonable person); the questions should not contain abstract words and/or
abstract ideas (this is likely to elicit opinion evidence rather than factual evidence, and the former may
easily be challenged during trial); wherever practical or possible, the questions should be aimed at
addressing only one point per question; and the questions should not be too suggestive (the questions
should not be leading questions).
Where necessary such inconsistencies or contradictions have to be cleared. The investigator however
should not put words into the witness’ account. It is the account of the witness and not that of the
investigator.
Where the investigator suggests his/her own words and simply lets the witness agree or disagree
with them, this frequently gets exposed during cross-examination in court and such evidence can
easily be discredited by the defence.
Whilst the witness provides his/her account in a case related to attacks on persons with albinism,
whether such account is from a direct victim, a relative, a friend or other witness, the investigator
should “continuously assess the risk of what the witness is telling [him/her]. What they are saying may
mean that immediate action is required to protect witnesses’ family, friends or other victims.”
5. CLOSURE OF INTERVIEW
The closure stage is where the investigator summarises the content of the interview to the
witness/victim, and then, where a statement has been taken, read out the statement to the
witness/victim, and provide the witness with a final opportunity to add anything before the Statement is
finalised. The investigator should also, at this stage, inform the victim/witness what will happen next.
6. EVALUATION
At the evaluation stage, the investigator should make an assessment as to whether the aims and
objectives of the interview have been achieved. If the interview has revealed new facts or information,
the investigator should how determine how such new information may affect the course of the
investigation. This stage also provides the investigator with an opportunity to introspect and analyse
what improvements, if any, could be made in future interviews or other forms of investigation.

Part IV
The Role of Prosecutors
1. INTRODUCTION
Whilst the role and function of the investigator is central and indispensable in order to secure a
criminal conviction, the prosecutor’s role and function is equally central. The investigator gather’s the
evidence, the prosecutor has the task of analyzing the evidence and the law and making the ultimate
judgment call on what charges are to be brought against a particular person in a given case, and what
evidence will be presented, in what sequence and by whom.
The prosecution in Malawi has the responsibility of making formal decisions in the criminal process.
The powers of the prosecution in this regard are ultimately vested in the Director of Public
Prosecutions in terms of Section 99 of the Constitution of the Republic of Malawi, as read with Section
76 of the Criminal Procedure and Evidence Code. Prosecutorial decisions involve:
(a) the decision whether or not to institute criminal proceedings against an accused person;
(b) the decision whether or not to withdraw charges or stop the prosecution;
(c) the decision whether or not to oppose an application for bail or release by an accused person
who is in custody following arrest;
(d) the decision about which crimes to charge an accused person with and in which court the
prosecution should be instituted;
(e) the decision whether or not to enter into a plea or sentence agreement;
(f) the decision whether or not the case should be diverted;
(g) the decision whether or not to accept a plea of guilty tendered by an accused person;
(h) the decision about which evidence to present during the trial;
(i) the decision about which evidence to present during sentence proceedings, in the event of a
conviction; and
(j) the decision whether or not to appeal to a higher court in connection with a question of law, an
inappropriate sentence or the improper granting of bail, or to seek review of proceedings.
1.1 INITIAL PHASE OF PROSECUTORIAL ACTION
The process of establishing whether or not to prosecute usually starts when the police investigator
presents the case docket to the public prosecutor. Upon receipt of the case docket, the prosecutor
studies it carefully and may proceed to—
(a) request the police to investigate the case further;
(b) institute a prosecution;
(c) enter into a plea agreement;
(d) decline to prosecute and to opt for pre-trial diversion or other non-criminal resolution; or
(e) decline to prosecute without taking any other action.
1.2 FACTORS TO CONSIDER WHEN DECIDING TO PROSECUTE; OR WHAT
PUNISHMENT TO ADVOCATE

It is recommended that when evaluating the evidence, prosecutors must take into account all relevant
factors, and these include—
(a) How strong is the case for the State?
i. Is the evidence strong enough to prove all the elements of an offence?
ii. Is the evidential material sufficient to meet other issues in dispute?
(b) Will the evidence be admissible?
i. Will the evidence be excluded, because of the way in which it was acquired or because it is
irrelevant or because of some other reason?
(c) Will the state witnesses be credible?

i. What sort of impression is the witness likely to make?
ii. Are there any matters, which might properly be put by the defence to attack the credibility of
the witness?
iii. If there are contradictions in the accounts of witnesses, do they go beyond the ordinary and
expected, thus materially weakening the prosecution case?
(d) Will the evidence be reliable?
i. If, for example, the identity of the alleged offender is likely to be an issue, will the evidence
of those who purport to identify him or her be regarded as honest and reliable?
(e) Is the evidence available?
i. Are the necessary witnesses available, competent, willing and, if necessary, compellable to
testify, including those who are out of the country?

(f) Are there any sensibilities related to some witnesses or the victim?
i. Where the victim is a survivor, e.g a person with albinism who survived an attack, is the
victim psychologically prepared to face his/her assailant face to face in court?
ii. Where the witness is closely related to the victim who was killed, is he/she prepared to see
some sensitive evidentiary material e.g. the body parts of the remains of the deceased?
iii. Is counseling available to the victims of crime generally (including close relations to a
deceased person or a survivor of an attack)?
iiii. If appropriate, has witness protection been arranged?
(g) How strong is the case for the defence?
i. Is the probable defence of the accused person likely to lead to his or her acquittal in the light
of the facts of the case?

(h) How strong are the aggravating factors? (This is relevant both for purposes of deciding what
charges to bring against an accused person as well as for purposes of persuading the court
on the appropriate sentence; but is highly relevant for sentencing purposes)
i. Was there group action in committing the offence?
ii. Did the accused persons act in concert?
iii. Was the offence premeditated
iiii. How vulnerable was the victim? For purposes of this Handbook, persons with albinism are
clearly highly vulnerable victims and this is a serious aggravating factor.
v. What is the degree of prevalence of the crime? For purposes of this Handbook, as at 2016,
offences involving attacks on persons with albinism have become highly prevalent,
especially considering the small population of persons with albinism in Malawi.
vi. If there were injuries, how grave were the injuries?
vii. If there were injuries, how many people were injured?
viii. What is the effect of the criminal acts on the public? Where the offence involves an attack
on, or is otherwise related to persons with albinism, these are offences that have shocked the
conscience of the Malawi nation eliciting a very high level of public outrage.
ix. Is the offence part of a crime syndicate? The feedback from stakeholders suggests,
anecdotally, that offences involving attacks on, or otherwise related to persons with
albinism, are part of a wide regional syndicate that has not yet been successfully cracked.
x. Was any property destroyed in the course of the commission of the offence?
xi. If so, what was the value of the property?
xii. Is the offender a repeat offender? (Proof of this is only brought up where there is a
conviction)

(i) How strong are the mitigating factors? (This is relevant both for purposes of deciding what
charges to bring against an accused person as well as for purposes of persuading the court
on the appropriate sentence; but is highly relevant for sentencing purposes)
i. Was there a plea of guilty?
ii. Is the offender a young person or a child?
iii. Has the offender already spent some time in custody, and if so how long?
iiii. Has the offender show genuine remorse?
v. Has the offender co-operated generally with law enforcement agencies?
vi. Is the offender in poor health?
vii. Is the offender of previous good character?
(j) Where the offence is a homicide matter, the prosecutor, before trial, should ensure that the
checklist in Annex I has been consulted.
This list is not exhaustive
1.3 WHETHER PROSECUTION IS IN THE PUBLIC INTEREST
After all the evidence and other relevant factors have been considered by the prosecution, the
prosecution retains the discretion to decide whether or not to pursue a prosecution. In exercising such
discretion, the prosecution must be mindful of section 12(1)(a) of the Constitution which provides that:
“all legal and political authority of the State derives from the people of Malawi and shall be exercised
in accordance with this Constitution solely to serve and protect their interests.” Thus the decision
whether or not to prosecute should be taken solely to serve and protect the interests of the people of
Malawi.
It has been suggested that when considering whether or not it will be in the public interest to prosecute,
prosecutors must consider all relevant factors which include:

(a) The nature and seriousness of the offence:
i. The seriousness of the offence, taking into account the effect of the crime on the victim, the
manner in which it was committed, the motivation for the act and the relationship between
the accused person and the victim.
ii. The nature of the offence, its prevalence and recurrence, and its effect on public order and
morale.
iii. The impact of the offence on the community, its threat to people or damage to public
property, and its effect on the peace of mind and sense of security of the public.
iiii. The likely outcome, in the event of a conviction, having regard to sentencing options
available to the court.
(b) The interests of the victim and the broader community:
i. The attitude of the victim of the offence towards a prosecution and the potential effects of
discontinuing it. Care must be taken when considering this factor, since public interest may
demand that certain crimes should be prosecuted - regardless of whether or not a
complainant wishes to proceed.
ii. The need for individual and general deterrence, and the necessity of maintaining public
confidence in the criminal justice system.
iii. Prosecution priorities as determined from time to time, the likely length and expense of a
trial and whether or not a prosecution would be deemed counter-productive.
(c) The circumstances of the offender:
i. The previous convictions of the accused person, his or her criminal history, background,
culpability and personal circumstances, as well as other mitigating or aggravating factors.
ii. Whether or not the accused person has admitted guilt, shown repentance, made restitution or
expressed a willingness to co-operate with the authorities in the investigation or prosecution
of others. (In this regard the degree of culpability of the accused person and the extent to
which reliable evidence from the said accused person is considered necessary to secure a
conviction against others will be crucial).
iii. Whether the objectives of criminal justice would be better served by implementing noncriminal alternatives to prosecution.
iiii. Whether there has been an unreasonably long delay between the date when the crime was
committed, the date on which the prosecution was instituted and the trial date, taking into account
the complexity of the offence and the role of the accused person in

In this regard, once the prosecutor is satisfied that there is sufficient evidence to provide a
reasonable prospect of a conviction, a prosecution should normally follow, unless public interest
demands otherwise. In cases involving attacks on persons with albinism, it is recommended that
the public interest invariably requires vigorous prosecution.
1.4 INTERNATIONAL PROSECUTORIAL GUIDELINES
In exercising their prosecutorial powers under the Constitution, the Criminal Procedure and Evidence
Code and other relevant statutes; prosecutors must also constantly have regard to the UN Guidelines on
the Role of Prosecutors.
(a) Under Guideline 12, Prosecutors are required, in accordance with the law (in this case
Malawian law), to perform their duties fairly, consistently and expeditiously, and respect and
protect human dignity and uphold human rights, thus contributing to ensuring due process and
the smooth functioning of the criminal justice system.

(b) Further, in terms of Guideline 13(b), prosecutors are required, in the performance of their
duties, to protect the public interest, act with objectivity, take proper account of the position of
the suspect and the victim, and pay attention to all relevant circumstances, irrespective of
whether they are to the advantage or disadvantage of the suspect;
(c) In addition, under Guideline 13(b), prosecutors are enjoined to consider the views and concerns
of victims when their personal interests are affected and to ensure that victims are informed of
their rights in accordance with the Declaration of Basic Principles of Justice for Victims of
Crime and Abuse of Power.
(d) It should also be recalled that, notwithstanding the public revulsion and outrage that the public
legitimately has with regard to offences involving persons with albinism, Guideline 16 of the
UN Guidelines on the Role of Prosecutors requires that:
(e) When prosecutors come into possession of evidence against suspects that they know or believe
on reasonable grounds was obtained through recourse to unlawful methods, which constitute a
grave violation of the suspect’s human rights, especially involving torture or cruel, inhuman or
degrading treatment or punishment, or other abuses of human rights, they shall refuse to use
such evidence against anyone other than those who used such methods, or inform the Court
accordingly, and shall take all necessary steps to ensure that those responsible for using such
methods are brought to justice.
(f) The ultimate duty and role of the Prosecutor is to ensure that fair justice is meted out on all
criminal offenders including those guilty of attacks on, or offences targeted at persons with
albinism, whether living or dead. What is to be borne in mind by the prosecutor is that persons
with albinism are vulnerable both naturally as a result of their skin and sight condition brought
about by albinism, as well as, and more seriously so in the current environment, due to the
rampant attacks on them for purposes of exploitation of their body parts. The prosecutor is
therefore under a special obligation to treat these offences with special care.
(g) One of the major challenges has been the nature of charges brought by prosecutors to courts in
this category of offences (i.e offences against or targeted at persons with albinism) have at times
been very minor when more serious options were available if care was taken to examine the
facts and the law.
(h) It is important that where the offence involves an attack on or is related to or targeted at a
person or persons with disability, the same should be referred first to the Director of Public
Prosecutions Chambers for directives.
Consultations with stakeholders revealed that this is an approach that the State has already taken, which
is encouraging, but there are cases where this is still not being strictly followed. The DPP’s Chambers
and the Police should cooperate to ensure that this approach is scrupulously adhered to.

Part V
The Role of Courts
1. INTRODUCTION
Under section 9 of the Constitution, courts have the responsibility of interpreting, protecting and
enforcing the Constitution and all laws in Malawi in accordance with the Constitution, and to do so in
an independent and impartial manner with regard only to legally relevant facts and the prescriptions of
law.
It follows from this overall mandate, that all the legal processes that are taken with a view to holding
offenders to account for offences committed end with the courts as the final arbiters. It is the courts that
have the responsibility to find an accused person guilty or not guilty. It falls on the courts to impose the
appropriate punishment once an offender has been found guilty. The role of courts therefore in
protecting the rights of victims of crime, and, in particular for purposes of this Handbook, persons with
albinism, cannot be overemphasised.
2. RECOMMENDED BEST PRACTICES BY COURTS IN CASES CONCERNING PERSONS
WITH ALBINISM
2.1 NEED FOR HARMONISED APPROACH: PRACTICE DIRECTION BY THE CHIEF
JUSTICE

The spate of attacks on persons with albinism in many ways caught Malawi’s legal institutions
unawares and rather unprepared in many respects. The result is not only that the laws were rather illsuited to be used to effectively deal with the problem, but also that there was scanty knowledge about
the various offences with which accused persons could be charged and what an appropriate sentencing
regime could look like.
In particular, it was noted that there was lack of uniformity between different types of courts, almost
invariably subordinate courts, in the manner in which they dealt with cases in this category of crimes.
In many cases, the offences charged were misdemeanours and magistrates were at pains to impose stiff
sentences on first offenders in misdemeanours.

In response to the disharmony in the manner in which magistrate courts dealt with these cases, the
Honourable Chief Justice issued a Practice Direction on 3 May 2016. The Practice Direction, addressed
to all Magistrates, states as follows:
IT IS HEREBY NOTIFIED THAT owing to divergent approach and
considerations by Magistrate Courts in handling ad determining cases

concerning persons with albinism, it is directed, from the date of this
Practice Direction, that all cases in that category shall be handled by
Chief ResidentMagistrates, Principal Resident Magistrates, and Senior
Resident Magistrates only.
THIS PRACTICE DIRECTION is intended to facilitate speedy
disposal of the cases as well as ensure consistency in the manner such
cases are managed and dealt with.
ALL CHIEF RESIDENT MAGISTRATES are further directed to
ensure that this directive is complied with in their respective Regions.
rd

Dated this 3 day of May, 2016
Andrew K.C. Nyirenda, SC
CHIEF JUSTICE
During the consultations with key stakeholders including the courts, the Police, the Director of Public
Prosecutions’ Chambers, the Legal Aid Bureau, Civil Society, etc, there are three main conclusions that
can be drawn about the Practice Direction:
First, apart from the courts where most Magistrates are familiar with the existence of the Practice
Direction, and Police prosecutors; most stakeholders are not aware of the existence of the Practice
Direction and that presently all cases concerning persons with albinism are to be dealt with by Resident
Magistrates of different grades only. Perhaps this is understandable as the Practice Direction was
essentially directed at Magistrates.

Secondly, some Police investigators and prosecutors in particular, are concerned that as a result of the
Practice Direction, to use the language of one of the Police Respondents, there are “lots of delays and
many suspects are simply being dumped at prisons.” They opine that these cases were being dealt with
quicker when the lower levels of Magistrates were equally trying them. In this respect there is a general
sentiment that in so far as the Practice Direction sought “to facilitate speedy disposal of the cases”, this
objective is not being achieved by the Practice Direction.
Thirdly, and by contrast, some Magistrates, whilst acknowledging the delay problem, attributed this to
delays on the part of the Prosecution where it has been reported that the Director of Public Prosecutions
designated a few officers in her Chambers to authorize the charges to be preferred and the actual
prosecution in all cases involving persons with albinism. In this regard, it is recommended that the
Director of Public Prosecutions’ Chambers might wish to decentralize the powers of consent to
prosecute these cases to the regional rather than national level as is reportedly the case.
The Chief Justice’s Practice Direction seems to be the right way to go in dealing with these
matters considering the gravity of the offences and the multiplicity of considerations that are at
play in dealing with them. However, perhaps the best way to deal with these matters in the
medium term is to comprehensively address them through an amendment to the Disability Act
and the Courts Act and the Regulations made thereunder detailing how cases involving crimes
against persons with disability are to be dealt with by the Courts.
Meanwhile, the spirit behind the Practice Direction is clear that:
i. As a matter of institutional policy for the judiciary, cases involving attacks on on related to
persons with disability ought to be tried with expedition and should be prioritized;.

ii. In addition to Professional Magistrates, some selected Magistrates should be given special
training on how to handle such cases and they should be specially designated by the
Honourable the Chief Justice in that regard.
2.2 GUIDING PRINCIPLES FOR COURTS
In cases that involve attacks on or other offences targeted at persons with albinism, Courts have a
special role to play. Among other things, they have the responsibility:
(a) Where they are requested to provide such information, to inform victims of crimes committed
against or connected or related to persons with albinism, about their role (the victims) and the
scope of involvement in the proceedings, the timing and progress of the proceedings and of the
disposition of their cases. This is especially so where serious crimes, such as murder or
kidnapping or abduction are involved.
(b) To allow the views and concerns of the victims of the crime to be presented and considered at
appropriate stages of the proceedings where their personal interests are affected, without
prejudice to the accused person’s rights. This process is permitted under Section 260 of the
Criminal Procedure and Evidence Code.
(c) Wherever necessary, with the cooperation of other State agencies, to provide proper assistance
to the victims throughout the legal process;
(d) To take measures to minimize inconvenience to victims, protect their privacy, and when
necessary to ensure their safety as well as that of their families and witnesses on their behalf,
from intimidation and retaliation;
(e) To avoid unnecessary delay in the disposition of cases involving attacks on or targeted at
persons with albinism; and, where the Court orders compensation, the execution of the awards
to the victims.
(f) Where courts have concluded that an offence has indeed been committed and an accused person
has been found guilty; special consideration must be given to the need to end the scourge of
attacks on persons with albinism for ritualistic purposes in Malawi. The sentences imposed
should meaningfully reflect the gravity of these offences, whilst taking into account the
circumstances of the offender, the circumstances of the offence, the circumstances of the victim
of the crime, and the public interest.
(g) Wherever appropriate, courts should, in addition to any punishment imposed, in terms of
Section 32 of the Penal Code, also consider ordering compensation to be paid by the offender to
the victim, or where the victim died as a result of the offence, to the surviving spouse, child or
dependant of the deceased person. Courts should, in the spirit of restorative justice, make the
imposition of such compensation orders a more routine practice.
2.3 BRIEF ANALYSIS OF JURISPRUDENCE ON CASES CONCERNING
PERSONS WITH ALBINISM
The case of The State v Sam Kaumba is thus far the only case where the High Court of Malawi has
convicted and sentenced a person on a homicide related offence. Madise J imposed the maximum
penalty of life imprisonment on the accused person who was convicted of an attempt to murder a
person with albinism contrary to section 223(a) of the Penal Code. The learned Judge pointed out that
the accused person had a clear intention to kill the victim (who fortunately survived the savage attack)
and that the accused person did in fact have malice aforethought. The Judge noted that the accused
person “tried to kill the victim, as if he were slaughtering a chicken or a goat.” The learned Judge

pointed out that when sentencing, a Court must have regard to the nature and circumstances of the
offence, the offender, the victim and the public interest. The learned Judge proceeded to observe that in
the instant case, the victim and the perpetrator were in a relationship of trust and that the victim used to
call the perpetrator “Mjomba” (uncle). The Judge then noted that the accused person abused the
relationship of trust and the accused betrayed that trust. The Judge pointed out that in his long
experience at the Bench, he had not seen an accused person as heartless as Sam Kaumba and that in
Sam Kaumba, he had the worst offender before him. The learned Judge therefore imposed a maximum
penalty of life imprisonment – clarifying that life meant for the natural life of the accused.
The Tanzanian case of Masumbuku Matata et al v Republic, the Appellant and two others were
convicted by the High court of Tanzania sitting at Tabora of the offence of murder. The accused
persons murdered a thirteen year old boy with albinism and cut-off his two legs at the knees and went
away with them. The 1st appellant was essentially found in possession of the severed limbs from the
deceased’s body. The Court of Appeal of Tanzania was scathing in its remarks about the appellants.
The Court started by mentioning that: “Whoever killed him did so with malice aforethought because
the motive was to get the deceased' body parts, in this case, two legs, because of the most stupid and
barbaric misconception that albinos' parts are charms.” The Court, further justifying its finding that
there was clear malice aforethought behind the killing, stated that “As a matter of fact in this instance
death was not a probable consequence of that common purpose. That is totally wrong. Death was the
aim of that common purpose. One does not slaughter another person like a chicken and then say that
death was a probable consequence.” These statements by the Tanzanian Court of Appeal are consistent
with what this handbook recommends that where a person is killed as a result of being targeted for
being a person with albinism, this should invariably attract a charge of murder rather than
manslaughter.
In the case of Republic vs Wyson Pichesi & Thomas Yusufu, the accused persons were charged with,
among other offences, the offence of abducting a child in order to murder contrary to section 261 of the
th
Penal Code. The particulars of the offence were that Wyson Pichesi on the 11 day of June, 2016 at
Muheya Village in the district of Machinga by deceitful means took away Tamandani Wyson a seven
years old daughter living with albinism with intent to murder or put her in danger of being murdered.
He was also charged with the offence of Offering a child for sale contrary to Section 82 (a) as read
with Section 83 of the Child care Protection and Justice Act. The particulars on this count were that
Wyson Pichesi at the same time and place as stated above offered for sale the said Tamandani Wyson a
girl living with albinism to Superintendent Chambo. He was also charged with the offence of
Conspiracy to commit a felony contrary to Section 404 of the Penal Code. It was alleged on this count
that Wyson Pichesi and ThomasiYusufu between 2015 and 2016 in Mangochi district conspired
together to murder Sherif Buba a boy living with albinism with intent to remove his bones and sell
them to businessmen within Mangochi district. The First accused person was found guilty on all the
st
three counts and sentenced to 14 years Imprisonment with Hard Labour on the 1 count, 5 years
nd
rd
Imprisonment with Hard Labour on the 2 Count and 4 years Imprisonment with hard labour on 3
nd
st
Count, and the sentences were ordered to run concurrently. The 2 accused person was acquitted on 1
nd
rd
and 2 counts, but was found guilty on the 3 count of conspiracy to commit a felony and was
sentenced to 4 years Imprisonment with Hard Labour.
Considering the scourge of attacks on persons with albinism, and the seriousness of the offence of
abducting a child in order to murder under section 261 of the Penal Code, which carries a
maximum penalty of life imprisonment, the learned Chief Resident Magistrate should have
imposed a stiffer term, advisedly the maximum permissible at her level which is 21 years
imprisonment; or she should have referred the matter to the High Court for sentencing.
In Republic v Ngunga Stande, the accused person was charged with intimidation, contrary to section
88(b) of the Penal Code as read with section 3 of the same; and conduct likely to cause a breach of the
peace contrary to section 181 of the Penal Code. On both counts, the particulars were that the accused
person stated that the complainant, being a person with albinism, was money and could be sold. The
learned Magistrate observed that “considering the terrifying period that people…with albinism are goig
through, the complainant decided to report the issue to the community policing unit.” The Magistrate,
whilst acquitting the accused person on the count of intimidation, found him guilty of conduct likely to

cause a breach of the peace under section 181 of the penal Code ad sentenced him to the maximum
three months imprisonment with hard labour.
Similarly in Republic v Carlos Zuze, Patrick Twaibu and Arnold Mbiriman, Criminal Cause o. 198 of
2016, the accused persons were charged with the offence of conduct likely to cause a breach of the
peace contrary to section 181 of the Penal Code. Similarly, the victim’s complaint, who was a person
with albinism, was that the accused persons were asking amongst themselves whether they were not
seeing the money passing by – insinuating that the victim could be killed for money. The victim, who
nd
rd
was with his mother when these statements were uttered, felt deeply humiliated, The 2 and 3
st
accused persons were acquitted for lack of positive identification, whilst the 1 accused person was
convicted and sentenced to the maximum three months imprisonment with hard labour.
In the cases of Republic v Ngunga Stande and Republic v Carlos Zuze, Patrick Twaibu and Arnold
Mbiriman, above, the learned Magistrate observed the persons with albinism in Malawi are living
through terrifying period and that the statements made by the accused persons had to be condemned.
However, his hands were tied with the very lenient maximum sentences of three months imprisonment
for the offence which he duly handed down.
The offence of conduct likely to cause a breach of the peace was not framed with instances where
people would make abusive remarks towards people belonging to vulnerable groups who are the target
of heinous attacks for their body parts. If the legislature had envisaged such scenarios, no doubt the
punishments could have been enhanced. When Parliament was revising penal legislation in June and
July 2016 to reflect the seriousness of offences concerning persons with albinism, the offence of
conduct likely to cause a breach of the peace was not considered and no amendment to penal law was
made to enhance any punishment that may be given in the circumstances of these cases.
However, the investigations officer and the prosecutor, instead of preferring a charge of conduct
likely to cause a breach of the peace under section 181 of the Penal Code, should have considered
charging the accused persons with use of insulting language contrary to section 182 of the Penal
Code, which carries a maximum penalty of six months imprisonment.

In the case of Republic v Belo Diness and 2 Others, the accused persons were charged with trespassing
on a burial place contrary to section 129 of the Penal Code and removing bones from the body of a
deceased person contrary to section 18(1)(a) of the Penal Code. The accused persons were convicted on
both counts. On the first count, the learned Magistrate observed that the offence was a misdemeanor
carrying a maximum penalty of two years imprisonment whilst the penalty for the offence under
Section 18(1)(a) [as it was at the time] was a fine of K250,000 (which the magistrate arrived at upon
conversion under the Fines (Conversion) Act and imprisonment for three years. The convicts were 26
years old, 49 years old and 19 years old respectively.
The learned Magistrate observed that:
I…take judicial notice…regarding the fact that cases of this nature have
proliferated particularly in the Eastern Region. There are a number of
unconcluded cases in various courts at this station whose subject matter
is sale of human bones especially of persons with albinism. This Court is
also in agreement with the prosecution that trespassing upon a burial
place in circumstances of the present case is not only culturally
reprehensible but also immoral and evil. In my most careful view, a
graveyard is one of the most sacred places which must not be visited
willy-nilly. Significantly, a grave as a specific final resting place of a
dead person is equally sacrosanct.
The learned Magistrate proceeded to state that:
The two deceased whose bodies were tampered with died in the past

three (3) years. It is a fact of life that time heals. Therefore, just when the
deceased’s folk were in healing stage in mourning their departed family
members, the act of unlawfully disinterring the deceased persons’
remains surely reopened the sorrow and grief that the relatives
experienced after the loss of their dear and loved ones. Disentombing a
cadaver is also a mockery of the departed (at least looked at through the
lens of surviving relations).
On considering all the circumstances of the matter, the learned Magistrate sentenced the accused
persons to 12 months imprisonment with hard labour for the offence of trespassing on a burial place;
and 18 months IHL for the offence of removing bones from the body of a deceased person contrary to
section 18(1)(a) of the Anatomy Act.
The same charges were preferred in another case of Republic v SK Josaya. The learned Magistrate
imposed a sentence of 15 months IHL on the count of trespassing on a burial place and 24 months IHL
on the count of removing bones from the body of a deceased person. Again the same charges were
preferred in the case of Republic v Timothy Justine. In this case, the learned Magistrate imposed the
maximum penalty of 24 months IHL on the count of trespassing on a burial place, and 24 months IHL
on removing bones from the body of a deceased person.
Considering the pervasiveness of the offences targeted at or concerning persons with albinism, as
correctly pointed out by the learned Magistrate, including the sense of fear and humiliation that
they cause on persons with albinism generally as well as their families; and considering the
general sense of moral outrage and cultural shock that these offences evoke; perhaps the
sentences of one year imprisonment (out of a maximum of two years) and one and a half years
imprisonment (out of a maximum of three years as it was then) were much on the lower side.
Maximum sentences or sentences close to the maximum should have been imposed in either case,
and perhaps made to run consecutively.
In Republic v Lutepo, the High Court affirmed that approach taken by Skinner CJ in Republic v
Kamil & Yaghi, Kapindu J observed that:

fully aware of the principle laid down in Isaac v R and a chain of
succeeding decisions, [the Chief Justice in the High Court] was still of
the view that the case was so serious, that the seriousness eclipsed all
mitigating factors advanced, and handed down maximum and
consecutive sentences. He stated that " I bear in mind that they are men
of previous good character, but people who do desperate things like this
are likely to do it again, and the public must also be protected from
others who may be tempted to emulate their example."
The learned Judge then proceeded to quote with approval the remarks of Chatsika, JA in the Supreme
Court of Appeal, on appeal from the High Court in the Kamil case, who stated that:
It has been stated already that the offences which were committed in this
case by the two appellants were of a most serious nature and justified the
imposition of the maximum sentences although they arose from the same
transaction. It is observed that if the sentences are made concurrent, the
appellants would serve an aggregate term of only five years. It was the
view of the High Court that an effective term of five years imprisonment
only for offences of this magnitude and seriousness would err seriously
on the side of inadequacy and would fail to protect the public. The
purpose of sentence is not only to punish the offender but to deter others
who may be influenced to commit similar offences and to protect the
public. An aggregate sentence of only five years for offences of this
seriousness would fail to reach that objective. In the circumstances, we

are in agreement with the reasoning advanced by the learned Chief
Justice for holding that this was an exception to the general rule…It was
therefore proper to order the sentences on the three counts, which are by
no means heavy in comparison with the seriousness of the offences,
should run consecutively. The result is that each appellant will serve a
total of 11 years imprisonment.
The point drive home by the Kamil decisions is that in appropriate cases, Courts are justified to ignore
general sentencing principles in order to come to grips with a unique situation which the Court needs to
deal with decisively.
It is submitted that cases concerning persons with albinism are a classic example.

Part VI
Conclusion
This Handbook has brought together various provisions under different pieces of legislation, such as
the Penal Code, the Anatomy Act, the Child Care, Protection and Justice Act, and the Trafficking in
Persons Act which could be used by investigators, prosecutors and magistrates in investigating,
prosecuting and trying cases on offences concerning people with albinism.
The Handbook make certain significant recommendations that should be taken note of:
(a) In terms of the nature of charges that should be preferred against persons accused of crimes
concerning persons with albinism, the Handbook recommends that the primary port of call
should be to identify charges that are contained in the Penal Code. This is so in view of the
recent amendments effected in July 2016 that have introduced penal provisions specifically
targeting offenders who commit offences falling in this category.
(b) Considering the gravity of the scourge of attacks on persons with albinism, this Handbook
recommends that there is, in this regard, a compelling reason to depart from the general
principle of criminal procedure law which is that where there are two possible offences that can
be preferred against an accused person, one more serious than the other, the prosecution should,
unless the interests of justice otherwise require, opt for the lesser charge. In the cluster of cases
being addressed under this Handbook, it is recommended that the more serious offence should
be preferred unless it can be shown that the interests of justice otherwise require. Thus, for
instance, the Handbook recommends a charge of abduction with the purpose to murder under
Section 261 of the Penal Code as contrasted with a charge of child stealing under either section
167 of the Penal Code or child abduction under section 78 of the Child Care, Protection and
Justice Act.
(c) The Handbook makes a strong recommendation for investigators to be thorough with their
investigations and where appropriate, even obtain DNA evidence in older to bolster the strength
of the evidence.
(d) The Handbook, in so far as investigators are concerned, emphasizes the need for them to always
be mindful of some specific needs of the victim of the crime or witnesses, including the need
for counseling and witness protection in cases concerning attacks on persons with albinism.

(e) The Handbook observes that prosecutors play a central role in ensuring that attackers of persons
with albinism or those that otherwise commit offences related to persons with albinism are
effectively brought to justice.
(f) The Handbook outlines a number of essential professional and ethical guidelines that ought to
be followed by prosecutors.
(g) The Handbook notes that there have been delays occasioned in cases involving attacks on or
otherwise related to persons with albinism and that such delays are, in part at least, attributable
to very few officers in the Director of Public Prosecutions’ Chambers being give the
responsibility to peruse case dockets from across Malawi on these offences and to provide
directions. The Handbook recommends that whilst this approach is commendable considering
the seriousness of the offences involved and the fact that there has been a general problem of
unsuitable charges being preferred against accused persons in this cluster of offences, it will
help if the responsibility is decentralized and it cascades to the regional level with the DPP’s
Office.
(h) With regard to courts, the same problems of delays and lack of uniformity in the manner similar
cases are handled have been highlighted by Respondents consulted during the drafting of the
Handbook. It appears however that these are problems the institution has already been apprised
on and in May 2016 the Honourable the Chief Justice issued a Practice Direction to all
magistrates in the country pointing out that only Chief Resident Magistrates, Principal Resident
Magistrates and Senior Resident Magistrates are allowed to handle trials of offences concerning
persons with albinism.
(i) Concerns that this Practice Direction has been the source of delays in prosecuting such cases
have been noted, but it would appear that the delays are largely attributable to the prosecution
as there is need for the office of the DPP to authorize such a prosecution through some specially
designated lawyers at the said Chambers.
(j) In so far as the delays concern prosecutors, the Handbook recommends that a more decentralized
approach to the question of vetting of charges and authorization of prosecutors be adopted.
With regard to delays by courts, it is firmly recommended that in addition to the professional
(Resident) magistrates, other magistrates, preferably First Grade Magistrates, should receive
special training and then be allowed to try such offences.
(k) The Handbook recommends that when courts are imposing penalties in cases where persons
with albinism are concerned; the punishment to be imposed should demonstrate that the Court
has taken some good account of the seriousness of the offence in view of the scourge of attacks
on persons with albinism.
(l) Finally but not least, the Handbook also strongly recommends elements of restorative justice as
part of the criminal procedure process. In this regard, the Handbook recommends that
compensation in terms of section 32 of the Penal Code should be routinely considered by
sentencing courts.
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ANNEX I
PROSECUTORS’ CHECKLIST FOR HOMICIDE
FILES
Please Tick where appropriate
From/item
POLICE FILE
Police Docket
Caution Statement
Evidence of Arrest
Witness Statements
Mental Examination Report
Postmortem Report
Exhibits
Social Welfare Report (where
case involves child justice)
Medical Report (Chronic
illness case)
DNA Report (in appropriate
cases)

In file

DPP’s FILE
Legal Opinion
Committal Certificate
Charge Sheets
Warrant of Arrest
Discontinuance/Withdrawal
Forms
TRIAL ISSUES
Notice of Hearing
Order of Directions from
Court
Traced Witnesses
RECORD KEEPING
AND CASE
MANAGEMENT ISSUES
Name of compiling Officer
Signature of Officer
Date of compilation

Not in file comments

Registry entry
Manual Registry Number
Case Management Number
NOTES
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The General Assembly,
Recalling that the Sixth United Nations Congress on the Prevention of Crime and the Treatment of
Offenders recommended that the United Nations should continue its present work on the development
of guidelines and standards regarding abuse of economic and political power,
Cognizant that millions of people throughout the world suffer harm as a result of crime and the abuse
of power and that the rights of these victims have not been adequately recognized,
Recognizing that the victims of crime and the victims of abuse of power, and also frequently their
families, witnesses and others who aid them, are unjustly subjected to loss, damage or injury and that
they may, in addition, suffer hardship when assisting in the prosecution of offenders,
1. Affirms the necessity of adopting national and international measures in order to secure the
universal and effective recognition of, and respect for, the rights of victims of crime and of abuse of
power;
2. Stresses the need to promote progress by all States in their efforts to that end, without prejudice
to the rights of suspects or offenders;
3. Adopts the Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power,
annexed to the present resolution, which is designed to assist Governments and the international
community in their efforts to secure justice and assistance for victims of crime and victims of abuse of
power;
4. Calls upon Member States to take the necessary steps to give effect to the provisions contained in
the Declaration and, in order to curtail victimization as referred to hereinafter, endeavour:
(a) To implement social, health, including mental health, educational, economic and specific crime
prevention policies to reduce victimization and encourage assistance to victims in distress;

(b) To promote community efforts and public participation in crime prevention;
(c) To review periodically their existing legislation and practices in order to ensure responsiveness
to changing circumstances, and to enact and enforce legislation proscribing acts that violate
internationally recognized norms relating to human rights, corporate conduct, and other abuses of
power;
(d) To establish and strengthen the means of detecting, prosecuting and sentencing those guilty of
crimes;
(e) To promote disclosure of relevant information to expose official and corporate conduct to public
scrutiny, and other ways of increasing responsiveness to public concerns;
(f) To promote the observance of codes of conduct and ethical norms, in particular international
standards, by public servants, including law enforcement, correctional, medical, social service and
military personnel, as well as the staff of economic enterprises;
(g) To prohibit practices and procedures conducive to abuse, such as secret places of detention and
incommunicado detention;
(h) To co-operate with other States, through mutual judicial and administrative assistance, in such
matters as the detection and pursuit of offenders, their extradition and the seizure of their assets, to be
used for restitution to the victims;
5. Recommends that, at the international and regional levels, all appropriate measures should be
taken:
(a) To promote training activities designed to foster adherence to United Nations standards and
norms and to curtail possible abuses;
(b) To sponsor collaborative action-research on ways in which victimization can be reduced and
victims aided, and to promote information exchanges on the most effective means of so doing;
(c) To render direct aid to requesting Governments designed to help them curtail victimization and
alleviate the plight of victims;
(d) To develop ways and means of providing recourse for victims where national channels may be
insufficient;
6. Requests the Secretary-General to invite Member States to report periodically to the General
Assembly on the implementation of the Declaration, as well as on measures taken by them to this
effect;
7. Also requests the Secretary-General to make use of the opportunities, which all relevant bodies
and organizations within the United Nations system offer, to assist Member States, whenever
necessary, in improving ways and means of protecting victims both at the national level and through
international co-operation;
8. Further requests the Secretary-General to promote the objectives of the Declaration, in particular
by ensuring its widest possible dissemination;
9. Urges the specialized agencies and other entities and bodies of the United Nations system, other
relevant intergovernmental and non-governmental organizations and the public to co-operate in the
implementation of the provisions of the Declaration.
ANNEX
Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power
A. Victims of Crime
1. "Victims" means persons who, individually or collectively, have suffered harm, including physical
or mental injury, emotional suffering, economic loss or substantial impairment of their fundamental
rights, through acts or omissions that are in violation of criminal laws operative within Member States,
including those laws proscribing criminal abuse of power.
2. A person may be considered a victim, under this Declaration, regardless of whether the perpetrator
is identified, apprehended, prosecuted or convicted and regardless of the familial relationship between
the perpetrator and the victim. The term "victim" also includes, where appropriate, the immediate
family or dependants of the direct victim and persons who have suffered harm in intervening to assist
victims in distress or to prevent victimization.
3. The provisions contained herein shall be applicable to all, without distinction of any kind, such as
race, colour, sex, age, language, religion, nationality, political or other opinion, cultural beliefs or
practices, property, birth or family status, ethnic or social origin, and disability.
Access to justice and fair treatment
4. Victims should be treated with compassion and respect for their dignity. They are entitled to access
to the mechanisms of justice and to prompt redress, as provided for by national legislation, for the harm
that they have suffered.
5. Judicial and administrative mechanisms should be established and strengthened where necessary to

enable victims to obtain redress through formal or informal procedures that are expeditious, fair,
inexpensive and accessible. Victims should be informed of their rights in seeking redress through such
mechanisms.
6. The responsiveness of judicial and administrative processes to the needs of victims should be
facilitated by:
(a) Informing victims of their role and the scope, timing and progress of the proceedings and of the
disposition of their cases, especially where serious crimes are involved and where they have requested
such information;
(b) Allowing the views and concerns of victims to be presented and considered at appropriate stages
of the proceedings where their personal interests are affected, without prejudice to the accused and
consistent with the relevant national criminal justice system;
(c) Providing proper assistance to victims throughout the legal process;
(d) Taking measures to minimize inconvenience to victims, protect their privacy, when necessary,
and ensure their safety, as well as that of their families and witnesses on their behalf, from intimidation
and retaliation;
(e) Avoiding unnecessary delay in the disposition of cases and the execution of orders or decrees
granting awards to victims.
7. Informal mechanisms for the resolution of disputes, including mediation, arbitration and customary
justice or indigenous practices, should be utilized where appropriate to facilitate conciliation and
redress for victims.
Restitution
8. Offenders or third parties responsible for their behaviour should, where appropriate, make fair
restitution to victims, their families or dependants. Such restitution should include the return of
property or payment for the harm or loss suffered, reimbursement of expenses incurred as a result of
the victimization, the provision of services and the restoration of rights.
9. Governments should review their practices, regulations and laws to consider restitution as an
available sentencing option in criminal cases, in addition to other criminal sanctions.
10. In cases of substantial harm to the environment, restitution, if ordered, should include, as far as
possible, restoration of the environment, reconstruction of the infrastructure, replacement of
community facilities and reimbursement of the expenses of relocation, whenever such harm results in
the dislocation of a community.
11. Where public officials or other agents acting in an official or quasi-official capacity have violated
national criminal laws, the victims should receive restitution from the State whose officials or agents
were responsible for the harm inflicted. In cases where the Government under whose authority the
victimizing act or omission occurred is no longer in existence, the State or Government successor in
title should provide restitution to the victims.
Compensation
12. When compensation is not fully available from the offender or other sources, States should
endeavour to provide financial compensation to:
(a) Victims who have sustained significant bodily injury or impairment of physical or mental health
as a result of serious crimes;
(b) The family, in particular dependants of persons who have died or become physically or mentally
incapacitated as a result of such victimization.
13. The establishment, strengthening and expansion of national funds for compensation to victims
should be encouraged. Where appropriate, other funds may also be established for this purpose,
including those cases where the State of which the victim is a national is not in a position to
compensate the victim for the harm.
Assistance
14. Victims should receive the necessary material, medical, psychological and social assistance
through governmental, voluntary, community-based and indigenous means.
15. Victims should be informed of the availability of health and social services and other relevant
assistance and be readily afforded access to them.
16. Police, justice, health, social service and other personnel concerned should receive training to
sensitize them to the needs of victims, and guidelines to ensure proper and prompt aid.
17. In providing services and assistance to victims, attention should be given to those who have special
needs because of the nature of the harm inflicted or because of factors such as those mentioned in
paragraph 3 above.
B. Victims of abuse of power
18. "Victims" means persons who, individually or collectively, have suffered harm, including physical
or mental injury, emotional suffering, economic loss or substantial impairment of their fundamental

rights, through acts or omissions that do not yet constitute violations of national criminal laws but of
internationally recognized norms relating to human rights.
19. States should consider incorporating into the national law norms proscribing abuses of power and
providing remedies to victims of such abuses. In particular, such remedies should include restitution
and/or compensation, and necessary material, medical, psychological and social assistance and support.
20. States should consider negotiating multilateral international treaties relating to victims, as defined
in paragraph 18.
21. States should periodically review existing legislation and practices to ensure their responsiveness
to changing circumstances, should enact and enforce, if necessary, legislation proscribing acts that
constitute serious abuses of political or economic power, as well as promoting policies and mechanisms
for the prevention of such acts, and should develop and make readily available appropriate rights and
remedies for victims of such acts.

ANNEX III
Guidelines on the Role of Prosecutors
Adopted by the Eighth United Nations Congress on the Prevention of Crime and the Treatment
of Offenders, Havana, Cuba,
27 August to 7 September 1990
Whereas in the Charter of the United Nations the peoples of the world affirm, inter alia , their
determination to establish conditions under which justice can be maintained, and proclaim as one of
their purposes the achievement of international cooperation in promoting and encouraging respect for
human rights and fundamental freedoms without distinction as to race, sex, language or religion,
Whereas the Universal Declaration of Human Rights enshrines the principles of equality before the
law, the presumption of innocence and the right to a fair and public hearing by an independent and
impartial tribunal,
Whereas frequently there still exists a gap between the vision underlying those principles and the actual
situation,
Whereas the organization and administration of justice in every country should be inspired by those
principles, and efforts undertaken to translate them fully into reality,
Whereas prosecutors play a crucial role in the administration of justice, and rules concerning the
performance of their important responsibilities should promote their respect for and compliance with
the above-mentioned principles, thus contributing to fair and equitable criminal justice and the
effective protection of citizens against crime,
Whereas it is essential to ensure that prosecutors possess the professional qualifications required for the
accomplishment of their functions, through improved methods of recruitment and legal and
professional training, and through the provision of all necessary means for the proper performance of
their role in combating criminality, particularly in its new forms and dimensions,
Whereas the General Assembly, by its resolution 34/169 of 17 December 1979, adopted the Code of
Conduct for Law Enforcement Officials, on the recommendation of the Fifth United Nations Congress
on the Prevention of Crime and the Treatment of Offenders,
Whereas in resolution 16 of the Sixth United Nations Congress on the Prevention of Crime and the
Treatment of Offenders, the Committee on Crime Prevention and Control was called upon to include
among its priorities the elaboration of guidelines relating to the independence of judges and the
selection, professional training and status of judges and prosecutors,
Whereas the Seventh United Nations Congress on the Prevention of Crime and the Treatment of
Offenders adopted the Basic Principles on the Independence of the Judiciary, subsequently endorsed by
the General Assembly in its resolutions 40/32 of 29 November 1985 and 40/146 of 13 December 1985,
Whereas the Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power
recommends measures to be taken at the international and national levels to improve access to justice
and fair treatment, restitution, compensation and assistance for victims of crime,
Whereas , in resolution 7 of the Seventh Congress the Committee was called upon to consider the need
for guidelines relating, inter alia , to the selection, professional training and status of prosecutors, their
expected tasks and conduct, means to enhance their contribution to the smooth functioning of the
criminal justice system and their cooperation with the police, the scope of their discretionary powers,
and their role in criminal proceedings, and to report thereon to future United Nations congresses,
The Guidelines set forth below, which have been formulated to assist Member States in their tasks of
securing and promoting the effectiveness, impartiality and fairness of prosecutors in criminal
proceedings, should be respected and taken into account by Governments within the framework of their
national legislation and practice, and should be brought to the attention of prosecutors, as well as other
persons, such as judges, lawyers, members of the executive and the legislature and the public in
general. The present Guidelines have been formulated principally with public prosecutors in mind, but
they apply equally, as appropriate, to prosecutors appointed on an ad hoc basis.

Qualifications, selection and training
1. Persons selected as prosecutors shall be individuals of integrity and ability, with appropriate training
and qualifications.
2. States shall ensure that:
(a) Selection criteria for prosecutors embody safeguards against appointments based on partiality or
prejudice, excluding any discrimination against a person on the grounds of race, colour, sex, language,
religion, political or other opinion, national, social or ethnic origin, property, birth, economic or other
status, except that it shall not be considered discriminatory to require a candidate for prosecutorial
office to be a national of the country concerned;
(b) Prosecutors have appropriate education and training and should be made aware of the ideals and
ethical duties of their office, of the constitutional and statutory protections for the rights of the suspect
and the victim, and of human rights and fundamental freedoms recognized by national and
international law.
Status and conditions of service
3. Prosecutors, as essential agents of the administration of justice, shall at all times maintain the honour
and dignity of their profession.
4. States shall ensure that prosecutors are able to perform their professional functions without
intimidation, hindrance, harassment, improper interference or unjustified exposure to civil, penal or
other liability.
5. Prosecutors and their families shall be physically protected by the authorities when their personal
safety is threatened as a result of the discharge of prosecutorial functions.
6. Reasonable conditions of service of prosecutors, adequate remuneration and, where applicable,
tenure, pension and age of retirement shall be set out by law or published rules or regulations.
7. Promotion of prosecutors, wherever such a system exists, shall be based on objective factors, in
particular professional qualifications, ability, integrity and experience, and decided upon in accordance
with fair and impartial procedures.
Freedom of expression and association
8. Prosecutors like other citizens are entitled to freedom of expression, belief, association and
assembly. In particular, they shall have the right to take part in public discussion of matters concerning
the law, the administration of justice and the promotion and protection of human rights and to join or
form local, national or international organizations and attend their meetings, without suffering
professional disadvantage by reason of their lawful action or their membership in a lawful organization.
In exercising these rights, prosecutors shall always conduct themselves in accordance with the law and
the recognized standards and ethics of their profession.
9. Prosecutors shall be free to form and join professional associations or other organizations to
represent their interests, to promote their professional training and to protect their status.
Role in criminal proceedings
10. The office of prosecutors shall be strictly separated from judicial functions.
11. Prosecutors shall perform an active role in criminal proceedings, including institution of
prosecution and, where authorized by law or consistent with local practice, in the investigation of
crime, supervision over the legality of these investigations, supervision of the execution of court
decisions and the exercise of other functions as representatives of the public interest.
12. Prosecutors shall, in accordance with the law, perform their duties fairly, consistently and
expeditiously, and respect and protect human dignity and uphold human rights, thus contributing to
ensuring due process and the smooth functioning of the criminal justice system.
13. In the performance of their duties, prosecutors shall:
(a) Carry out their functions impartially and avoid all political, social, religious, racial, cultural, sexual
or any other kind of discrimination;
(b) Protect the public interest, act with objectivity, take proper account of the position of the suspect
and the victim, and pay attention to all relevant circumstances, irrespective of whether they are to the
advantage or disadvantage of the suspect;
(c) Keep matters in their possession confidential, unless the performance of duty or the needs of justice
require otherwise;
(d) Consider the views and concerns of victims when their personal interests are affected and ensure
that victims are informed of their rights in accordance with the Declaration of Basic Principles of
Justice for Victims of Crime and Abuse of Power.
14. Prosecutors shall not initiate or continue prosecution, or shall make every effort to stay
proceedings, when an impartial investigation shows the charge to be unfounded.
15. Prosecutors shall give due attention to the prosecution of crimes committed by public officials,
particularly corruption, abuse of power, grave violations of human rights and other crimes recognized
by international law and, where authorized by law or consistent with local practice, the investigation of

such offences.
16. When prosecutors come into possession of evidence against suspects that they know or believe on
reasonable grounds was obtained through recourse to unlawful methods, which constitute a grave
violation of the suspect's human rights, especially involving torture or cruel, inhuman or degrading
treatment or punishment, or other abuses of human rights, they shall refuse to use such evidence
against anyone other than those who used such methods, or inform the Court accordingly, and shall
take all necessary steps to ensure that those responsible for using such methods are brought to justice.
Discretionary functions
17. In countries where prosecutors are vested with discretionary functions, the law or published rules or
regulations shall provide guidelines to enhance fairness and consistency of approach in taking
decisions in the prosecution process, including institution or waiver of prosecution.
Alternatives to prosecution
18. In accordance with national law, prosecutors shall give due consideration to waiving prosecution,
discontinuing proceedings conditionally or unconditionally, or diverting criminal cases from the formal
justice system, with full respect for the rights of suspect(s) and the victim(s). For this purpose, States
should fully explore the possibility of adopting diversion schemes not only to alleviate excessive court
loads, but also to avoid the stigmatization of pre-trial detention, indictment and conviction, as well as
the possible adverse effects of imprisonment.
19. In countries where prosecutors are vested with discretionary functions as to the decision whether or
not to prosecute a juvenile, special consideration shall be given to the nature and gravity of the offence,
protection of society and the personality and background of the juvenile. In making that decision,
prosecutors shall particularly consider available alternatives to prosecution under the relevant juvenile
justice laws and procedures. Prosecutors shall use their best efforts to take prosecutory action against
juveniles only to the extent strictly necessary.
Relations with other government agencies or institutions
20. In order to ensure the fairness and effectiveness of prosecution, prosecutors shall strive to cooperate
with the police, the courts, the legal profession, public defenders and other government agencies or
institutions.
Disciplinary proceedings
21. Disciplinary offences of prosecutors shall be based on law or lawful regulations. Complaints
against prosecutors which allege that they acted in a manner clearly out of the range of professional
standards shall be processed expeditiously and fairly under appropriate procedures. Prosecutors shall
have the right to a fair hearing. The decision shall be subject to independent review.
22. Disciplinary proceedings against prosecutors shall guarantee an objective evaluation and decision.
They shall be determined in accordance with the law, the code of professional conduct and other
established standards and ethics and in the light of the present Guidelines.
Observance of the Guidelines
23. Prosecutors shall respect the present Guidelines. They shall also, to the best of their capability,
prevent and actively oppose any violations thereof.
24. Prosecutors who have reason to believe that a violation of the present Guidelines has occurred or is
about to occur shall report the matter to their superior authorities and, where necessary, to other
appropriate authorities or organs vested with reviewing or remedial power.
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